Monday 2nd November, 2009.

On July 1, 2009 canme the Virginia State Bar, by Jon D
Huddl eston, its President, and Karen A. Gould, its Executive
Director and Chief Qperating Oficer, and presented to the Court a
petition, approved by the Council of the Virginia State Bar, praying
that Rule 1:17, Section Il, of the Rules for Integration of the
Virginia State Bar, Part Six of the Rules of Court, be anended to
read as foll ows:

Rule 1.17. Sale of Law Practice.

A lawer or a law firmmy sell or purchase a | aw practice,
partially or inits entirety, including good will, if the follow ng
conditions are satisfied:

(a) The seller ceases to engage in the private practice of |aw,
or in the area of practice that has been sold, in the geographic
area in which the practice has been conducted, except the | awer my
practice |aw while on staff of a public agency or |egal services
entity which provides | egal services to the poor, or as in-house
counsel to a business.

(b) The entire practice, or the entire area of practice, is
sold to one or nore |awers or law firns;

(c) Actual witten notice is given by the seller to each of the
seller's clients (as defined by the terms of the proposed sal e)
regar di ng:

(1) the proposed sale and the identity of the purchaser;
(2) any proposed change in the terns of the future
representation including the fee arrangenent;

(3) the client's right to consent or to refuse to consent
to the transfer of the client's matter, and that said
right nmust be exercised within ninety (90) days of receipt
of the notice;

(4) the client's right to retain other counsel and/or take



possession of the file; and
(5) the fact that the client's refusal to consent to the
transfer of the client's matter will be presuned if the
client does not take any action or does not otherw se
consent within ninety (90) days of receipt of the notice.
(d) If aclient involved in a pending matter cannot be given
notice, the representation of that client may be transferred to the
pur chaser only upon entry of an order so authorizing by a court
having jurisdiction. The seller may disclose to the court in canera
information relating to the representation only to the extent
necessary to obtain an order authorizing the transfer of a file.
(e) The fees charged clients shall not be increased by reason
of the sale.

COVMENT

[1] The practice of lawis a profession, not nerely a business.
Clients are not commodities that can be purchased and sold at wll.
Pursuant to this Rule, when a |l awer or an entire firmceases to
practice and another [awyer or firmtakes over the representation,
the selling lawer or firmmay obtain conpensation for the
reasonabl e val ue of the practice as may w thdrawi ng partners of |aw
firms. See Rules 5.4 and 5. 6.

Term nation of Practice by Seller

[2] The fact that a nunmber of the seller's clients decide not
to be represented by the purchaser but take their matters el sewhere
does not result in a violation. Neither does the seller's return to
private practice after the sale as a result of an unantici pated
change in circunstances result in a violation. For exanple, a
| awyer who has sold the practice to accept an appointnent to
judicial office does not violate the requirenent that the sale be
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attendant to cessation of practice if the |lawer |ater resunes
private practice upon |eaving the office.

[3] Comment [3] to ABA Mbdel Rule 1.17 substantially appears in
paragraph (a) of this Rule.

[4] The Rule permts a sale of an entire practice attendant
upon retirement fromthe private practice of law wthin the
jurisdiction.

[5] This Rule also permts a lawer or law firmto sell an area
of practice. If an area of practice is sold and the |awer remains
in the active practice of law, the | awer nust cease accepting any
matters in the area of practice that has been sold, either as
counsel or co-counsel or by assum ng joint responsibility for a
matter in connection with the division of a fee wth another |awer
as would otherwi se be permitted by Rule 1.5(e). For exanple, a
| awyer with a substantial nunber of estate planning matters and a
substanti al nunber of probate adm nistration cases may sell the
estate planning portion of the practice but remain in the practice
of | aw by concentrating on probate adm nistration; however, that
practitioner may not thereafter accept any estate planning matters.
Al t hough a | awyer who | eaves a jurisdiction or geographical area
typically would sell the entire practice, this Rule permts the
lawer to limt the sale to one or nore areas of the practice,

t hereby preserving the lawer's right to continue practice in the
areas of the practice that were not sol d.

Sale of Entire Practice or Entire Area of Practice

[6] The Rule requires that the seller's entire practice, or an
entire area of practice, be sold. The prohibition against sale of
| ess than an entire practice area protects those clients whose
matters are less lucrative and who mght find it difficult to secure
ot her counsel if a sale could be limted to substantial fee-
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generating matters. The purchasers are required to undertake al
client matters in the practice or practice area, subject to client
consent. This requirement is satisfied, however, even if a purchaser
is unable to undertake a particular client matter because of a
conflict of interest.

Cient Confidences, Consent and Notice

[ 7] Negotiations between seller and prospective purchaser
prior to disclosure of information relating to a specific
representation of an identifiable client no nore violate the
confidentiality provisions of Rule 1.6 than do prelimnary
di scussi ons concerning the possible association of any | awer or
mergers between firnms, with respect to which client consent is not
required. Providing the purchaser access to client-specific
information relating to the representation and to the file, however,
requires client consent. The Rule provides that before such
informati on can be disclosed by the seller to the purchaser the
client nmust be given actual witten notice of the contenpl ated sale,
including the identity of the purchaser and any proposed change in
the ternms of future representation, and nust be told that the
decision to consent or to nmake other arrangenments nust be nade
within 90 days. |If nothing is heard fromthe client wthin that
time, the client's refusal to consent to the sale is presuned.

[8] A lawyer or law firmceasing to practice cannot be required
to remain in practice because sone clients cannot be given actua
notice of the proposed purchase. Since these clients cannot
t hensel ves consent to the purchase or direct any other disposition
of their files, the Rule requires an order froma court having
jurisdiction authorizing their transfer or other disposition. The
Court can be expected to determ ne whether reasonable efforts to
| ocate the client have been exhausted, and whether the absent
client's legitimate interest will be served by authorizing the
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transfer of the file so that the purchaser nmay continue the
representation. Preservation of client confidences requires that
the petition for a court order be considered in canera.

[9] AIl the elenents of client autonony, including the client's
absolute right to discharge a |awer and transfer the representation
to another, survive the sale of the practice.

Fee Arrangenents Between Cient and Purchaser

[10] The sale may not be financed by increases in fees charged
the clients of the practice. Existing agreenents between the seller
and the client as to fees and the scope of work nust be



honored by the purchaser, unless the client consents after
consul tation

O her Applicable Ethical Standards

[11] Lawyers participating in the sale of a |law practice are
subject to the ethical standards applicable to involving another
| awyer in the representation of a client. These include, for
exanple, the seller's obligation to assure that the purchaser is
qualified to assunme the practice and the purchaser's obligation to
undertake the representation conpetently (see Rule 1.1); the
obligation to avoid disqualifying conflicts, and to secure client
consent after consultation for those conflicts which can be agreed
to (see Rule 1.7); and the obligation to protect infornmation
relating to the representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing
attorney for the selling attorney is required by the rules of any
tribunal in which a matter is pending, such approval nust be
obt ai ned before the matter can be concluded in the sale (see
Rul e 1.16).

Applicability of the Rule

[13] This Rule applies to the sale of a | aw practice by
representatives of a deceased, disabled or disappeared | awer.
Thus, the seller may be represented by a nonlawer representative
not subject to these Rules. Since, however, no | awer may
participate in a sale of a |law practice which does not conformto
the requirements of this Rule, the representatives of the seller as
wel | as the purchasing | awer shall see to it that they are net.
[14] Admission to or retirenent froma |aw partnership or
prof essi onal association, retirenment plans and sim | ar arrangenents,
and a sale of tangible assets of a |law practice, do not constitute a
sal e or purchase governed by this Rule.
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[ 15] This Rule does not apply to the transfers of | egal
representati on between | awers when such transfers are unrelated to
the sale of a practice.

VI RG NI A CobE COVPARI SON
Et hi cal Consideration 4-6 states that a | awer shoul d not

attenpt to sell a law practice as a goi ng busi ness because, anong
other things, to do so would involve the disclosure of confidences
and secrets.

Cow TTEE COWENTARY
The Conm ttee was persuaded to elim nate the prohibition of the

sale of a law practice currently set forth in Ethical Consideration
4-6 by several argunents, the first being that sole practitioners
and their clients are often unreasonably discrim nated agai nst when
the attorney's practice is term nated. Wen | awers who are nenbers
of firms retire, the transition for the client is usually snooth
because another attorney of the firmnormally takes over the matter.
Such a transition is usually nore difficult for the clients of a
sol e practitioner, who nust enploy another attorney or firm

Anot her persuasive argunment is that sone attorneys |eaving
practice, firmmenbers and sole practitioners alike, indirectly
"sell" their practices, including its good wll, by utilizing
various arrangenents. For exanple, firmnmenbers sonetines receive
paynents fromtheir firmpursuant to retirenment agreenents that have
the effect of rewarding the | awer for the value of his/her
practice. Sole practitioners contenplating |eaving the practice of
law may sell their tangible assets at an inflated price or bring in
a partner prior to retirenent, then allow the partner to take over
the practice pursuant to a conpensation agreenent. Such
arrangenments do not always involve significant client participation
or consent.

In addition, an attorney's practice has value that is
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recognized in the law. Under Virginia divorce law, for exanple, a
professional's practice, including its good will, may be subject to
equitable distribution. (Russell v. Russell, 11 Va. App. 411, 399
S.E 2d 166 (1990)). Therefore, under the Virginia Code, an attorney
in a divorce proceeding may be required to conpensate his/her spouse
for the value of the practice, yet be forbidden to sell it.

The Comm ttee recommended, after considering all of these
factors, that adopting a carefully crafted rule allow ng such sal es
wi thout resort to these alternate nethods woul d be preferable and
woul d assure maxi num protection of clients. This recommended Rul e
is based on the ABA Mddel Rule 1.17 with several significant
changes, the chief ones relating to consent and fees.

Upon consi deration whereof, it is ordered that the Rules for
Integration of the Virginia State Bar, Part Six of the Rules of
Court, be and the sane hereby are anmended in accordance with the



prayer of the petition aforesaid, effective January 4, 2010.

A Copy,

Teste:

Clerk
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