VIRGINIA:

In the Supreme Count of Vinginia feld at the Supreme Court Building in the
City of Richmond on Friday the 30th day of September, 2016.

On June 27, 2016 came the Virginia State Bar, by Michael W. Robinson, its President,
and Karen A. Gould, its Executive Director and Chief Operating Officer, and presented to the
Court a petition, approved by the Council of the Virginia State Bar, praying that Section II, of the
Rules of Integration of the Virginia State Bar, Part Six of the Rules of Court, be amended.

Amend Part Six, Section II, Rule 1.6 to read as follows:

RULE 1.6. Cohfidentiality of Information.

(b) To the extent a lawyer reasonably believes necessary, the lawyer may reveal:

(6) information to an outside agency necessary for statistical, bookkeeping,
accounting, data processing, printing, or other similar office management purposes,
provided the lawyer exercises due care in the selection of the agency, advises the agency
that the information must be kept confidential and reasonably believes that the
information will be kept confidential;

(7) such information to prevent reasonably certain death or substantial bodily
harm.

(c) A lawyer shall promptly reveal:

(1) the intention of a client, as stated by the client, to commit a crime reasonably
certain to result in death or substantial bodily harm to another or substantial injury to the
financial interests or property of another and the information necessary to prevent the

crime, but before revealing such information, the attorney shall, where feasible, advise



the client of the possible legal consequences of the action, urge the client not to commit
the crime, and advise the client that the attorney must reveal the client's criminal intention
unless thereupon abandoned. However, if the crime involves perjury by the client, the
attorney shall take appropriate remedial measures as required by Rule 3.3; or

(2) information concerning the misconduct of another attorney to the appropriate
professional authority under Rule 8.3. When the information necessary to report the
misconduct is protected under this Rule, the attorney, after consultation, must obtain
client consent. Consultation should include full disclosure of all reasonably foreseeable
consequences of both disclosure and non-disclosure to the client.
(d) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized

disclosure of, or unauthorized access to, information protected under this Rule.

COMMENT

Disclosure Adverse to Client

[7c]  Third, the lawyer may learn that a client intends prospective criminal conduct. As
stated in paragraph (c)(1), the lawyer is obligated to reveal such information if the crime is
reasonably certain to result in death or substantial bodily harm to another or substantial injury to
the financial interests or property of another. Caution is warranted as it is very difficult for a
lawyer to “know” when proposed criminal conduct will actually be carried out, for the client may
have a change of mind. If the client’s intended crime is perjury, the lawyer must look to Rule
3.3(a)(4) rather than paragraph (c)(1).

[8] When considering disclosure under paragraph (b), the lawyer should weigh such
factors as the nature of the lawyer's relationship with the client and with those who might be

injured by the client, the nature of the client's intended conduct, the lawyer's own involvement in
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the transaction, and factors that may extenuate the conduct in question. Where practical, the
lawyer should seek to persuade the client to take appropriate action. In any case, a disclosure
adverse to the client's interest should be no greater than the lawyer reasonably believes necessary
to the purpose.

[8a] Paragraph (b)(7) recognizes the overriding value of life and physical integrity and
permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily
harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a
present and substantial threat that a person will suffer such harm at a later date if the lawyer fails

to take action necessary to eliminate the threat.

Withdrawal
* * *
Attorney Misconduct

[13] Self-regulation of the legal profession occasionally places attorneys in awkward
positions with respect to their obligations to clients and to the profession. Paragraph (c)(2)
requires an attorney who has information indicating that another attorney has violated the Rules
of Professional Conduct, learned during the course of representing a client and protected as a
confidence or secret under Rule 1.6, to request the permission of the client to disclose the
information necessary to report the misconduct to disciplinary authorities. In requesting consent,
the attorney must inform the client of all reasonably foreseeable consequences of both disclosure
and non-disclosure.

[14]  Although paragraph (c)(2) requires that authorized disclosure be made promptly, -
a lawyer does not violate this Rule by delaying in reporting attorney misconduct for the
minimum period of time necessary to protect a client's interests. For example, a lawyer might
choose to postpone reporting attorney misconduct until the end of litigation when reporting
during litigation might harm the client's interests.

[15-17] ABA Model Rule Comments not adopted.
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Amend Part Six, Section II, Rule 3.3 to read as follows:

RULE 3.3. Candor Toward The Tribunal.

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid
assisting a criminal or fraudulent act by the client;

(3) fail to disclose to the tribunal controlling legal authority in the subject
jurisdiction known to the lawyer to be adverse to the position of the client and not
disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered
material evidence and comes to know of its falsity, the lawyer shall take reasonable
remedial measures.

(b) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(c) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer which will enable the tribunal to make an informed decision, whether or not
the facts are adverse.

(d) A lawyer who receives information clearly establishing that a person other than a
client has perpetrated a fraud upon the tribunal in a proceeding in which the lawyer is
representing a client shall promptly reveal the fraud to the tribunal.

(e) The duties stated in paragraphs (a) and (d) continue until the conclusion of the
proceeding, and apply even if compliance requires disclosure of information protected by Rule
1.6.

COMMENT



False Evidence

(5] When evidence that a lawyer knows to be false is provided by a person who is not
the client, the lawyer must refuse to offer it regardless of the client's wishes.

[6] When false evidence is offered by the client, however, a conflict may arise
between the lawyer's duty to keep the client's revelations confidential and the duty of candor to
the court. If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce evidence that is false, the lawyer should seek to persuade the client that the evidence
should not be offered or, if it has been offered, that its false character should immediately be
disclosed. If the persuasion is ineffective, the lawyer must take reasonable remedial measures.

[71  ABA Model Rule Comment not adopted.

[8] The prohibition against offering false evidence only applies if the lawyer knows
the evidence is false. A lawyer’s reasonable belief or suspicion that evidence is false does not
preclude its presentation to the trier of fact. A lawyer should resolve doubts about the veracity of
testimony or other evidence in favor of the client, but the lawyer cannot ignore an obvious
falsehood.

9] Although paragraph (a)(4) only prohibits a lawyer from offering evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the
lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer’s
ability to discriminate in the quality of evidence and thus impair the lawyer’s effectiveness as an
advocate. Because of the special protections historically provided criminal defendants, however,
this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the
lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer

knows the testimony will be false, the lawyer must honor the client’s decision to testify.

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be surprised when the

lawyer’s client, or another witness, offers testimony during that proceeding that the lawyer
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knows to be false. In such situation or if the lawyer knows of the falsity of testimony elicited
from the client during a deposition, the lawyer must take reasonable remedial measures. In such
situations, the advocate’s proper course is to remonstrate with the client confidentially, advise
the client of the lawyer’s duty of candor to the tribunal and seek the client’s cooperation with
respect to the withdrawal or correction of the false statements or evidence. If that fails, the
advocate must take further remedial action. If withdrawal from the representation is not
permitted or will not undo the effect of the false evidence, the advocate must make such
disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so
requires the lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for
the tribunal then to determine what should be done.

[11] Except in the defense of a criminal accused, the rule generally recognized is that,
if necessary to rectify the situation, an advocate must disclose the existence of the client's
deception to the court or to the other party. Such a disclosure can result in grave consequences to
the client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperates in deceiving the court,
thereby subverting the truth-finding process which the adversary system is designed to
implement. See Rule 1.2(c). Furthermore, unless it is clearly understood that the lawyer will act
upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's
advice to reveal the false evidence and insist that the lawyer keep silent. Thus the client could in

effect coerce the lawyer into being a party to fraud on the court.

* * *
Ex Parte Proceedings
* * *



Duration of Obligation

[15] The obligation to rectify false evidence or false statements of law and fact should
have a practical time limit. The conclusion of the proceeding is a reasonably definite point for
the termination of the obligation. A proceeding has concluded within the meaning of this Rule
when a final judgment in the proceeding has been affirmed on appeal or the time for review has

passed.

Upon consideration whereof, it is ordered that the Rules for Integration of the Virginia
State Bar, Part Six of the Rules of Court, be and the same hereby are amended in accordance

with the prayer of the petition aforesaid, effective December 1, 2016.
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