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Thetrial court convicted Loren Anthony Mason, Jr., of various drug offenses' based upon
evidence obtained during atraffic stop of avehicle in which he was a passenger. Prior to tria,
Mason moved to suppress the evidence, claming that the traffic stop was unconstitutional. The
trial court disagreed, denied the motion, and convicted Mason of the charged offenses.

On appeal, Mason challenges the trial court’s denial of his motion to suppress. A divided
panel of this Court agreed with Mason, reversed the trial court’s ruling on the motion to

suppress, and remanded the matter to the trial court. Mason v. Commonwealth, 63 Va. App.

587, 760 S.E.2d 831 (2014). We granted the Commonwealth’s petition for rehearing en banc,

vacated the panel opinion, and now affirm the decision of thetrial court.?

! These offenses include distribution of marijuana, Code § 18.2-248.1; possession of a
Schedule | or Il controlled substance, Code § 18.2-250; and possession of a Schedule | or |1
controlled substance with the intent to distribute, Code § 18.2-248.

2 0n January 1, 2015, Judge Huff succeeded Judge Felton as chief judge. Justice Kelsey
prepared and the Court adopted the opinion in this case prior to hisinvestiture as a Justice of the
Supreme Court of Virginia. Judge Felton and Judge Frank participated in the hearing and
decision of this case prior to the effective date of their retirements on December 31, 2014.



l.
We restate the facts “in the light most favorable to the Commonwealth, giving it the

benefit of any reasonable inferences.” Glenn v. Commonwealth, 49 Va App. 413, 416, 642

S.E.2d 282, 283 (2007) (en banc) (internal quotation marks omitted), aff’d, 275 Va. 123, 654
S.E.2d 910 (2008). “In doing so, we consider facts presented both at the suppression hearing

and at trial.” Elliott v. Commonwealth, 61 Va App. 48, 51, 733 S.E.2d 146, 148 (2012).

In this case, a police officer testified that, while operating a stationary radar unit, he saw a
sedan with a“ dangling object” that was “hanging from the rearview mirror.” App. a 24. The
officer testified that he “saw it clearly” asthe vehicle “went by” him at “approximately 2:30 in

the afternoon.” 1d. at 21, 31. The object, reproduced below, was admitted into evidence.
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In his testimony, the officer identified this object as the “dangling object that [he] saw on
that particular day.” Id. at 24. It isan opague parking pass measuring five inches long and three
incheswide. When asked if the dangling parking pass that he observed “could obstruct a
driver’sview,” the officer replied unequivocally, “It could, yes, ma am.” |d. at 31. Code
8 46.2-1054 prohibits, among other things, any object from being “ suspended from any part of
the motor vehicle in such a manner as to obstruct the driver’s clear view of the highway through
the windshield, the front side windows, or the rear window.” Mason conceded in the trial court
that the officer made a traffic stop of the sedan believing that “ he was acting properly” pursuant
to Code § 46.2-1054. 1d. at 89.

At the time of the traffic stop, Mason was a passenger in the sedan. The officer intended
to issue the driver a summons for driving without a seatbelt and for violating Code 8§ 46.2-1054.
Prior to issuing the summons, however, the officer asked the driver if he would consent to a
“weapons’ pat down. 1d. at 58. The driver consented, and the officer found marijuana on the
driver during the pat down.

The officer then searched the sedan and found a backpack containing cocaine, ecstasy
pills, a“large sum of individually wrapped bags’ of marijuana, id. at 130, adigital scale, and a
box of plastic bags. Other evidence established that the backpack belonged to Mason. The
officer then arrested Mason for possession of drugs. A search of Mason incident to his arrest
yielded $3,381 in cash and a cell phone on his person.

Prior to trial, Mason sought to suppress al incriminating evidence gathered during the
traffic stop on the basis that no officer could reasonably suspect that the parking pass violated
Code § 46.2-1054. At the suppression hearing, the trial judge made various remarks from the
bench suggesting hisinclination to grant the motion to suppress. After making these remarks,

however, the judge “asked for additional time to consider” the issue, id. at 101, and issued an
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order stating that the court needed “ more time to deliberate on the motion to suppress,” id. at 98.
Thetrial judge also took a“view of the scene,” id. at 101, to determine if the parking pass could
obstruct adriver’svision in a sedan similar to the one that the officer had stopped. See Ord
Argument Audio at 9:47 to 9:55, 26:04 to 26:30 (Apr. 1, 2014) (stipulation of counsel).

At alater hearing, the judge advised counsel that he had reconsidered his earlier
remarks.® He said that hisinitial “concern” was that the parking pass did not “substantially
obstruct” the driver’s view of the highway. App. at 102 (emphasis added). But after reviewing
the caselaw “ stacked up against [him],” the judge explained, he realized that neither the statute
nor the reasonabl e suspicion standard required a substantial obstruction. Id. at 105. The case

law he reviewed included an unpublished opinion from our Court, Commonwealth v. Bryant,

No. 0076-04-1, 2004 Va. App. LEx1s 283, at *4 (Va. Ct. App. June 15, 2004), which reversed a
suppression order when an officer had stopped a vehicle displaying an “air freshener hanging
from the rear view mirror” that “could” have obstructed the driver’ s view in violation of Code

8 46.2-1054. Accord Richardson v. Commonwealth, No. 0946-13-3, 2014 Va. App. LEXIS 98, at

*4,*11 (Va Ct. App. Mar. 18, 2014) (upholding atraffic stop when the officer observed that an

air freshener “could bein violation” of Code § 46.2-1054); Pegram v. Commonwealth, No.

1041-95-2, 1996 Va. App. LExIs 611, at *2 (Va. Ct. App. Sept. 24, 1996) (validating atraffic

® Thetrial judge’ sinitial comments were superseded by the court’ s ultimate ruling and
contemporaneous explanation for it. It isthe court’s holding — not the judge’ s off-the-cuff
remarks from the bench — that accompanies the final order on appeal to us. Viewed in context,
none of the judge’ sinitial remarks (which he later explained were based upon an inaccurate legal
standard) can be fairly deemed “factual findings.” Infra at 17-18. Mason’s argument to the
contrary presents a good example of why “[w]e are particularly skeptica . . . of appellate efforts
to piece together . . . fragmented remarks from the bench” in an effort to undermine the court’s
ultimate holding, White v. White, 56 Va. App. 214, 218, 692 S.E.2d 289, 291 (2010), and why
we traditionally decline the invitation to “fix upon isolated statements of the trial judge taken out
of the full context in which they were made, and use them as a predicate for holding the law has
been misapplied,” Damon v. York, 54 Va. App. 544, 555, 680 S.E.2d 354, 360 (2009) (internal
guotation marks omitted).
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stop pursuant to Code § 46.2-1054 given the officer’ s observation of a“large cloth object”
hanging from the rearview mirror).
Acknowledging that he “initially disagreed” with the view taken by these unpublished

(and thus nonbinding) opinions, the trial judge explained that “what carrig[d] the day” wasthe
definition of “obstruction.” App. at 105. “[U]ltimately it’'s the definition that persuaded the
Court that that’s what the law isintended and that’s what the law says.” 1d. Repudiating some
of hisearlier statements, the trial judge held:

[T]he Court is of the opinion that the standard for [the officer] to

have stopped the vehicle wag[:] isthere reasonable suspicion that

thisobject is. . . cutting off from sight or blocking an unhampered,

... unrestricted view of the highway? Well, there isreason to

believe that it could be, because there is an object dangling. Heis

entitled congtitutionally to investigate further. So the Court

believes that the presence of the object is, in fact, sufficient

reasonable suspicion to justify a detention of the vehicle.
1d. (emphasis added).” In short, the trial court explained, “[1]t's a parking pass, it's not adriving
pass.” |d. at 40.

.
A. THE REASONABLE SUSPICION STANDARD

Reasonable suspicion is simply suspicion that is reasonable. It isnot something more
than suspicion. And it can hardly be called proof. To be sure, the degree of certitude required
by reasonable suspicion is*‘considerably less than proof of wrongdoing by a preponderance
of the evidence,” and ‘obviously less demanding than that for probable cause.”” Perry v.

Commonwealth, 280 Va. 572, 581, 701 S.E.2d 431, 436 (2010) (quoting United Statesv.

Sokolow, 490 U.S. 1, 7 (1989)); see also Navarette v. California, 134 S. Ct. 1683, 1687

* The trial judge had acknowledged earlier that “the question we have now is [whether
there] is reasonable suspicion to believe that there is atraffic infraction taking place[.] So again,
is there reasonabl e suspicion to believe that [the parking pass] is obstructing . . . the driver’s
clear view of the highway through the windshield?’ App. at 40-41 (emphasis added); see also id.
at 84.
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(2014). Consequently, “the mere possibility of an innocent explanation does not necessarily

exclude a reasonabl e suspicion that the suspect might be violating the law.” Morrisv. City of

Va Beach, 58 Va. App. 173, 183, 707 S.E.2d 479, 483 (2011) (internal quotation marks
omitted).

No one can be arrested on the basis of reasonable suspicion. It serves merely to justify a
brief detention to investigate. Because the need for justification is quite low, so too isthe

justifying legal standard. See 4 Wayne R. LaFave, Search & Seizure 8§ 9.5(b), at 658-59 (5th ed.

2012) (noting that reasonable suspicion requires merely “that there exists at the time of the stop a
substantial possibility — or, indeed, even a * moderate chance’ — that [unlawful] conduct has
occurred, is occurring, or is about to occur” (emphasis added) (footnotes omitted) (quoting

Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S. 364, 371 (2009))).

In suppression hearings, a police officer usually takes the stand and describes what he
saw and, occasionally, why he did what he did. While thefirst part is highly relevant, the second
isnot. “Examining the subjective intent of the officer ‘is fundamentally inconsistent with our

Fourth Amendment jurisprudence,” Kentucky v. King, 131 S. Ct. 1849, 1859 (2011), because

‘the Fourth Amendment regulates conduct rather than thoughts,” Ashcroft v. al-Kidd, 131 S. Ct.

2074, 2080-81 (2011) (noting narrow exceptions).” Washington v. Commonwealth, 60 Va. App.

427, 435, 728 S.E.2d 521, 525 (2012).
For these reasons, settled precedent governing Fourth Amendment cases has “ repeatedly

rejected a subjective approach.” Fernandez v. California, 134 S. Ct. 1126, 1134 (2014) (interna

guotation marks omitted); see also Robinson v. Commonwealth, 273 Va. 26, 37, 639 S.E.2d 217,
223 (2007) (holding that the officer’s “ subjective motivation isirrelevant” (quoting Brigham
City v. Stuart, 547 U.S. 398, 404 (2006))). A police officer's“action is ‘reasonable’ under the
Fourth Amendment, regardless of the individual officer’s state of mind, ‘aslong as the
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circumstances, viewed objectively, justify the action.”” Stuart, 547 U.S. at 404 (brackets

omitted) (quoting Scott v. United States, 436 U.S. 128, 138 (1978)); see aso Navarette, 134

S. Ct. at 1687; Maryland v. Macon, 472 U.S. 463, 470-71 (1985).> Consequently, an “officer's
subjective characterization of observed conduct is not relevant” to an objective application of

the Fourth Amendment. Jones v. Commonwealth, 279 Va. 665, 673, 691 S.E.2d 801, 805 (2010)

(emphasis added and internal quotation marks omitted); see also Stuart, 547 U.S. at 404.°
Because courts “do not examine the subjective understanding of the particular officer

involved,” Heien v. North Carolina, 135 S. Ct. 530, 539 (2014), it necessarily follows that, when

deciding a suppression motion, a court should not limit itself “to what the stopping officer says

or to evidence of his subjective rationale,” Raab v. Commonwealth, 50 Va. App. 577, 583 n.2,

652 S.E.2d 144, 148 n.2 (2007) (en banc) (quoting United States v. Brown, 232 F.3d 589, 594

(7th Cir. 2000)).” Courts should instead “look to the record as awhole to determine what facts
were known to the officer and then consider whether a reasonabl e officer in those circumstances

would have been suspicious.” LaFave, supra, § 9.5(a), at 647 n.22 (quoting United Statesv.

McKie, 951 F.2d 399, 402 (D.C. Cir. 1991)). Because the reasonable suspicion test “is purely

® So strong is this principle that, even when an officer’ s testimony shows that he
misjudged the legal basis for the stop, his subjective misjudgment does not undermine the
objective validity of astop that could be based on awholly different legal basis. See, e.q.,
Slayton v. Commonwealth, 41 Va. App. 101, 109, 582 S.E.2d 448, 451-52 (2003) (applying this
principle to arrests); McGuire v. Commonwealth, 31 Va. App. 584, 596-97, 525 S.E.2d 43, 49
(2000) (same); Golden v. Commonwealth, 30 Va. App. 618, 625, 519 S.E.2d 378, 381 (1999)
(same).

® See also Bond v. United States, 529 U.S. 334, 338 n.2 (2000); Whren v. United States,
517 U.S. 806, 813 (1996); Scott, 436 U.S. at 138; United States v. Johnson, 734 F.3d 270, 275
(4th Cir. 2013); United States v. Singh, 363 F.3d 347, 356 (4th Cir. 2004); United Statesv.
McKie, 951 F.2d 399, 402 (D.C. Cir. 1991); Harris v. Commonwealth, 276 Va. 689, 697, 668
S.E.2d 141, 146 (2008); Robinson, 273 Va. at 37-38, 639 S.E.2d at 223-24.

’ See Washington, 60 Va. App. at 434, 728 S.E.2d at 525; Shifflett v. Commonwealth, 58
Va. App. 732, 736 n.2, 716 S.E.2d 132, 135 n.2 (2011); Morris, 58 Va. App. at 179, 707 S.E.2d
at 481; Thomas v. Commonwealth, 57 Va. App. 267, 273-75, 701 S.E.2d 87, 90-91 (2010);
Armstead v. Commonwealth, 56 Va. App. 569, 579 n.7, 695 S.E.2d 561, 565 n.7 (2010).
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objective,” the reasonable suspicion standard imposes “no requirement that an actual suspicion
by the officer be shown.” 1d. 8 9.5(a), at 647 (second emphasis added). This approach “is
obvioudly far preferable to a system based on the suppositions of individual officers.” Fox v.

Commonwealth, 43 Va. App. 446, 450, 598 S.E.2d 770, 772 (2004).

We thus rgject Mason’s contention that an officer making an investigatory stop must
actually articulate, from the witness stand, the articulable facts and then explain, in his personal
opinion, why these facts prompted him to be suspicious. Any assertion to the contrary is
inconsistent with prior en banc precedent from our Court, Raab, 50 Va. App. at 583 n.2, 652

S.E.2d at 148 n.2, as well as the uniform view among courts that have addressed this issue.®

B. OBSTRUCTING A DRIVER’S“CLEAR VIEW OF THE HIGHWAY”

Code § 46.2-1054 prohibits, among other things, any object® from being “suspended from
any part of the motor vehicle in such a manner asto obstruct the driver’s clear view of the
highway through the windshield, the front side windows, or the rear window.” Appliedto a
sedan, this portion of the statute has three components: (i) something “suspended” (ii) that
servesto “obstruct” a*“clear view of the highway” (iii) through the windshield, the front side

windows, or the rear window. Id.

8 See, e.q., United States v. Bailey, 622 F.3d 1, 5-6 (D.C. Cir. 2010); Brown, 232 F.3d at
594; United Statesv. Ozbirn, 189 F.3d 1194, 1198-99 (10th Cir. 1999); United States v. Swann,
149 F.3d 271, 272 (4th Cir. 1998); United States v. Jones, 990 F.2d 405, 408 (8th Cir. 1993);
McKie, 951 F.2d at 402; United States v. Causey, 834 F.2d 1179, 1183-84 (5th Cir. 1987);
United States v. Hawkins, 811 F.2d 210, 213 (3d Cir. 1987); State v. Heminover, 619 N.W.2d
353, 357 (lowa 2000), abrogated on other grounds by State v. Turner, 630 N.W.2d 601, 606 n.2
(lowa 2001); Zimmerman v. N.D. Dep’t of Transp. Dir., 543 N.W.2d 479, 482-83 (N.D. 1996).

% Code § 46.2-1054 expressly exempts the “rear view mirror, sun visor, or other
equipment of the motor vehicle approved by the Superintendent [of the Department of State
Police].” See also Code § 46.2-1005 (“Procedure for approval of equipment”).
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By statute, a highway includes “the entire width between the boundary lines of every way
or place open to the use of the public for purposes of vehicular travel in the Commonwealth,
including the streets and alleys.” Code § 46.2-100 (emphasis added). A highway is not, as
Mason presumes, simply the stretch of pavement immediately in front of adriver’s vehicle.
Under Virginialaw, a*“highway” is not limited “to a hard-surfaced or partly hard-surfaced way
or to adirt and gravel way. It does not confine a highway to the main-travelled portion of the

way or to lanes specifically designated for vehicular traffic.” Crouse v. Pugh, 188 Va. 156,

164-65, 49 S.E.2d 421, 426 (1948); see also Jessee v. Sate, 196 Va. 1074, 1083, 86 S.E.2d 821,

826 (1955).

Because a“highway” includes the “ entire width between the boundary lines” of the “way
or place” used by vehicular traffic, Code § 46.2-100, it includes overhead highway signs,*°
on-ramps and off-ramps, merge lanes, deceleration lanes, roadways,™* bridges,'? intersections,*?

shoulders,* pedestrian crosswalks, and shared-use paths.’® Thus, a“clear view of the

19 See Code § 46.2-100 (defining a“traffic control device” as“asign, signal, marking, or
other device used to regulate, warn, or guide traffic placed on, over, or adjacentto a. . .
highway™).

A “roadway,” narrower in scope than a highway yet still broad in terms of the surface
areait includes, is defined as “that portion of a highway improved, designed, or ordinarily used
for vehicular travel, exclusive of the shoulder.” 1d. A highway may itself “include two or more
roadways.” Id.

12 See Nelson v. Cnty. of Henrico, 10 Va. App. 558, 561, 393 S.E.2d 644, 646 (1990).

13 See Code § 46.2-100 (defining “intersection” as certain areas of highways that “join
one another,” cross an “intersecting highway,” or are crossed “by a pedestrian crosswalk”).

14 A “shoulder” is defined as “that part of a highway between the portion regularly
traveled by vehicular traffic and the lateral curbline or ditch.” 1d. (emphasis added); see al'so
Jessee, 196 Va. at 1083, 86 S.E.2d at 826.

1> See Code § 46.2-100 (defining “crosswalk” asa“part of aroadway,” which is part of a
highway); see also supra note 13 (defining “intersection”).

16 « Shared-use paths’ include bikeways and other paths that are open to “pedestrians,
skaters, users of wheel chairs or wheel chair conveyances, joggers, and other nonmotorized
users.” Code § 46.2-100.
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highway,” as used in Code 8§ 46.2-1054, no doubt means the pavement itself and everything
physically onit. It would make no sense for Code § 46.2-1054 to prohibit a dangling object from
obstructing a driver’s view of the pavement directly in front him but not a vehicle, bicyclist, or
pedestrian’’ moving across that same pavement.

In this case, the police officer testified that he “clearly” observed the parking pass prior to
stopping the vehicle. App. a 31. The parking passis an exhibit. We need no description of it
from the officer. We are looking at the very thing that the officer said he clearly saw: an opague
plastic card that is five inches long and three inches wide. And thetrial judge had something
even better. Hetook a*“view of the scene’ to determine if the parking pass could obstruct a
driver’svision in avehicle similar to the one that the officer had stopped. Id. at 101; see Oral
Argument Audio at 9:47 to 9:55, 26:04 to 26:30 (Apr. 1, 2014).

Given these facts, we agree with the trial court that a reasonable officer could suspect that
the opague, five-by-three-inch parking pass dangling from arearview mirror might violate Code
§ 46.2-1054 and thus warrant an investigatory stop. Several scenariosillustrate why. The
bottom of the parking pass would be at or dlightly above eye level for adriver of average height.
The parking pass could be at an angle that might partially block a driver’s clear view of avehicle
ahead and to the right of him. If that vehicle put on its left-turn signal, for example, the driver
with the parking pass might not seeit at all — particularly when the vehicle is merging into
highway traffic from an on-ramp. If adriver simply wanted to make aright turn at an
intersection, the parking pass could partially obscure hisfield of vision. An enhanced risk would
exist when the driving occurs at night, and only the taillights of a vehicle ahead and to the right

arevisible. Consider, too, highway signs that are often placed overhead and on the right

'7 See Crouse, 188 Va. at 165, 49 S.E.2d at 426 (“ The Motor Vehicle Code of Virginia
recognizes the right of both the pedestrian and motorist to use the highways for travel.”).
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shoulder of the highway. A person of any height could have his clear view of highway signs
partially obstructed by the parking pass, especially during nighttime driving.

It bears repeating that an officer need not have proof beyond a reasonable doubt of any of
these scenarios before he makes a vehicular stop. Nor does he need to be convinced by a
preponderance of the evidence. To be sure, the quantum of confidence need not even rise to the
level of probable cause. See Perry, 280 Va. at 581, 701 S.E.2d at 436. It is enough that the
officer is aware of facts that, viewed objectively, could give rise to areasonable suspicion that
the parking pass may be non-compliant with Code § 46.2-1054. Settled precedent has
“consistently recognized that reasonable suspicion ‘ need not rule out the possibility of innocent

conduct.”” Navarette, 134 S. Ct. at 1691 (quoting United Statesv. Arvizu, 534 U.S. 266, 277

(2002)). Inthisrespect, the law employs a“commonsense approach,” id. at 1690, that takes into
account “the totality of the circumstances — the whole picture,” id. at 1687 (quoting United

States v. Cortez, 449 U.S. 411, 417-18 (1981)), and asks simply whether unlawful activity “may

be afoot,” id. at 1690 (quoting Terry v. Ohio, 392 U.S. 1, 30 (1968)).

Mason does not directly challenge these principles. Instead, underlying much of his
argument is the unstated, but implied, assertion that this type of traffic infraction is simply too
trifling to warrant an investigatory stop. Underlying Code § 46.2-1054, however, is the General
Assembly’ s unstated, but implied, recognition that adriver’s ability to see clearly through an
unobstructed windshield is crucial to the safety of the driver as well as others sharing the road.
We certainly concur. At some point in every trial judge’ s career, he or she has heard a
confounded witness, while testifying about a tragic automobile accident, say ssimply, “I don’t
know what happened. | just didn’t see the other car.” Given the multitude of other distractions

competing for adriver’s attention, it hardly makes sense for the law to treat astrivial the
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perfectly reasonable suspicion that a five-by-three inch opague parking pass, hanging from the
rearview mirror of asedan, could obstruct adriver's clear view of the highway.'®

Needless to say, our holding does not endorse any per se rule authorizing traffic stops
whenever an object of any kind is observed dangling from a vehicle srearview mirror. While
the prosecutor asserted as much in the trial court, seeid. at 53, the Attorney General correctly
disavowed the overstatement on appeal, see Oral Argument Audio at 14:56 to 15:10, 16:22 to
16:57 (Nov. 18, 2014). Code 8§ 46.2-1054, after all, does not uniformly forbid drivers from
dangling objects from their rearview mirrors — only those positioned “in such a manner asto
obstruct the driver’s clear view of the highway.” We thus limit our holding to the suspected
obstruction in this case: afive-by-three-inch opague parking pass hanging from arearview
mirror of a sedan.

Finally, we acknowledge that the application of the concept of reasonable searches and
seizures to Code 8 46.2-1054' s prohibition on dangling obstructions involves an inescapable
exercisein judicia line-drawing. But, as Justice Holmes once said, we should not be “troubled
by the question where to draw the line. That is the question in pretty much everything worth
arguing inthelaw.” lrwinv. Gavit, 268 U.S. 161, 168 (1925). That we must, from time to time,

make fine distinctions is no reason to abandon the task altogether™ and treat all such dangling

18 The dissent argues that the officer’s “failure to investigate the existence of the alleged
‘criminal activity’ isfatal to any justification of Mason’s seizure under Terry and its progeny.”
Infraat 16. Mason, however, never made that contention on appeal. To quote him: “In the
instant case the only assignment of error isthe failure of the trial judge to grant the defendant’s
motion to suppress evidence seized from the motor vehicle in which the defendant was riding
following atraffic stop, alleging that the officer in question did not have reasonabl e suspicion to
make such stop.” Appellant’s Br. at 6 (emphasis added). See Rule 5A:12(c)(1)(i) (limiting
appellate review to the assignment of error); Rule 5A:20(e) (requiring appellants to state clearly
their “argument (including principles of law and authorities) relating to each assignment of
error”).

19 Asfor the criticism that this line-drawing exercise requires a case-by-case approach,
“truth be told, it is supposed to be thisway. The reasonable suspicion standard itself isa
-12 -



objects as indistinguishable. A five-by-three inch opague parking passis obvioudly different
from a high school graduation tassel or atiny chain locket. We thus have no fear that our
holding will be misconstrued as a constitutional blank check for police officers to make traffic

stops under circumstances wholly dissimilar from those presented in this case.

II.

In sum, thetrial court correctly held that a reasonable officer could make an investigatory
stop of the sedan in this case to determineif, in fact, the parking pass he observed violated Code
§ 46.2-1054.%" Finding no fault with thetrial court’s denial of Mason’s motion to suppress, we
affirm his convictions.

Affirmed.

‘somewhat abstract’ and ‘elusive concept’ that cannot be reduced to a ‘ neat set of legal rules.’”
Shifflett, 58 Va. App. at 739, 716 S.E.2d at 136 (quoting Arvizu, 534 U.S. at 274).

20 \We agree with our dissenting colleagues that, even if Mason could challenge
successfully the legality of the officer’s stop of the sedan, that victory would not necessarily
require the suppression of any incriminating evidence found during the officer’s ensuing
consensual searches of the driver or the sedan. See generally Ellis v. Commonwealth, 52
Va App. 220, 226, 662 S.E.2d 640, 643 (2008) (“Our analysis begins with the general rulethat ‘a
search authorized by consent iswholly valid.”” (quoting Kyer v. Commonwealth, 45 Va. App.
473, 483, 612 S.E.2d 213, 218 (2005) (en banc))).

21 On appeal, Mason argues that the officer’ s alleged reasonable suspicion was “based on
amisapprehension of the law” and, for that reason, “was thus per se unreasonable and thus could
not be the basis of avalid investigatory stop .. ..” Appellant’sBr. at 8. The United States
Supreme Court, however, recently rejected this very argument. Heien, 135 S. Ct. at 539. Given
our holding, we need not address the dissent’ s effort to distinguish Heien. Infra at 20-23.

-13-




Humphreys, J., with whom Frank, Petty, Alston and Chafin, JJ., join, dissenting.

The law of search and seizure with respect to automobilesis
intolerably confusing.?

Every day, millions are stopped for one of the myriad of
regulations governing our use of public streets. As soon as you get
into your car, even before you turn the ignition key, you have
subjected yourself to intense police scrutiny. So denseisthe
modern web of motor vehicle regulations that every motorist is
likely to get caught in it every time he drives to the grocery store.”®

This case further exacerbates the intolerable confusion referred to by Justice Powell.
“Prior to Terry v. Ohio, [392 U.S. 1 (1968),] any restraint on the person amounting to a seizure
for the purposes of the Fourth Amendment was invalid unless justified by probable cause.”

Floridav. Royer, 460 U.S. 491, 498 (1983) (citation omitted). “Terry created alimited

exception to this general rule: certain seizures are justifiable under the Fourth Amendment if
there is articulable suspicion that a person has committed or is about to commit acrime.” 1d.
After today and insofar as motor vehicles are concerned, this exception is no longer particularly
limited and has now swallowed the general rule. Despite the mgjority’ s assertion to the contrary,
| believe that the majority opinion in this case will be read to provide “automatic” reasonable
articulable suspicion for any officer to pull acitizen over if he/she observes any object dangling
from arearview mirror. Moreover, henceforth, reasonable suspicion justifying the seizure of
citizens will be found even if police officers are mistaken concerning the law as long as their
testimony includes magic words such as“I thought . . . | believed . . . | mistakenly believed . . . |
suspected . . . | mistakenly suspected . . .” or asin this case, the officer just doesn't really know

one way or the other. Therefore, | dissent from the analysis and judgment of the maority.

22 Robbins v. California, 453 U.S. 420, 430 (1981) (Powell, J., concurring).

2 Markus Dirk Dubber, Policing Possession: The War on Crime and the End of Criminal
Law, 91 J. Crim. L. & Criminology 829, 874 (2001). The “War on Crime,” “War on Drugs,”
and “War on Terror” have al been used to justify limits to basic Fourth Amendment protections.
| would not add a“War on Dangling Objects’ to that list.
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|. Reasonable Suspicion and the Fourth Amendment
Even acursory review of Terry and the cases which follow it reveal often repeated
language requiring specific facts in support of an officer’s suspicion that criminal activity is
afoot. “[T]he police can stop and briefly detain a person for investigative purposes if the officer
has a reasonable suspicion supported by articulable facts that criminal activity ‘ may be afoot,’

even if the officer lacks probable cause.” United States v. Sokolow, 490 U.S. 1, 7 (1989). “[I]n

justifying the particular intrusion the police officer must be able to point to specific and
articulable facts which, taken together with rational inferences from those facts, reasonably
warrant that intrusion.” Terry, 392 U.S. at 21. “A court sitting to determine the existence of
reasonabl e suspicion must require the agent to articulate the factors leading to that conclusion.”
Sokolow, 490 U.S. at 10.

“To establish reasonabl e suspicion, an officer must be able to articulate more than an
unparticularized suspicion or “hunch’ that criminal activity isafoot.” Rudolph v.

Commonwealth, 277 Va. 209, 210, 722 S.E.2d 527, 528 (2009). “This demand for specificity in

the information upon which police action is predicated is the central teaching of [the United
States Supreme Court’s| Fourth Amendment jurisprudence.” Terry, 392 U.S. at 21 n.18.% Itis
axiomatic that whether or not reasonable suspicion of criminal activity exists must be determined

from “the facts available to the officer at the moment of the seizure.” 1d. at 21-22 (emphasis

24 «The Fourth Amendment applies to seizures of the person, including brief investigatory
stops such as the stop of the vehicle. . . . Aninvestigatory stop must be justified by some
objective manifestation that the person stopped is, or is about to be, engaged in criminal
activity.” United Statesv. Cortez, 449 U.S. 411, 417 (1981) (citations omitted); see also
Delawarev. Prouse, 440 U.S. 648, 663 (1979) (stopping an automobile and detaining the driver
is unreasonable under the Fourth Amendment unless thereis at least articulable and reasonable
suspicion that the vehicle or an occupant is subject to seizure for violation of the law). When a
police officer makes atraffic stop, the passenger is seized within the meaning of the Fourth
Amendment and may challenge the constitutionality of the stop. Brendlin v. California, 551 U.S.
249, 251 (2007).
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added). Inthis case, the facts do not create a reasonable suspicion of any traffic infraction or
other violation of the law.?®

Moreover, the mgority overlooks the basic tenet of Terry that the sole constitutionally
proper objective of a Terry stop isto confirm or dispel suspicion of criminal activity.

Jurisprudence from various federal circuits supports this proposition. See e.q., United Statesv.

Branch, 537 F.3d 328, 336 (4th Cir. 2008) (“1f a police officer wants to detain a driver beyond
the scope of aroutine traffic stop . . . he must possess a justification for doing so other than the
initial traffic violation that prompted the stop in the first place.” (citation omitted)); ?° Croom v.
Balkwill, 645 F.3d 1240, 1251 n.15 (11th Cir. 2011) (“*[A]n investigative detention must be
temporary and last no longer than is necessary to effectuate the purpose of the stop”); United

Statesv. Andres, 703 F.3d 828 (5th Cir. 2013) (holding that a traffic stop must be temporary and

last no longer than is necessary to effectuate the purpose of the stop, unless further reasonable
suspicion, supported by articulable facts, emerges).

| dissent from the analysis and judgment of the majority and would reverse the trial court
and remand this case for two reasons. First, Officer Richards' s failure to investigate the
existence of the alleged “criminal activity” isfatal to any justification of Mason’s seizure under

Terry and its progeny. Second, the testimony of Officer Richards articulated absolutely no facts

2% “\We must not allow our zeal for effective law enforcement to blind us to the peril to
our free society that liesin this Court’ s disregard of the protections afforded by the Fourth
Amendment.” Royer, 460 U.S. at 513 (Powell, J., concurring).

% Another case from the same circuit, United States v. Johnson, 734 F.3d 270, 275 (4th
Cir. 2013), stands for the proposition that “it is not relevant whether the officers proceed to take
further action on the predicate traffic violation” once avehicleis detained. However, thiscaseis
inapplicable to the one before us because in Johnson the police officer actually observed and
testified to unlawful conduct amounting to probable cause (driving with an illegible license plate
in violation of Maryland law) prior to the stop. Conversely, in this case, Officer Richards only
observed wholly lawful conduct and surrounding circumstances that fall far short of suggesting
that any criminal activity was afoot prior to initiating the stop.
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from which reasonable suspicion of criminal activity can be inferred, and the parking pass, in its
capacity as an exhibit, does nothing to overcome that failure.

Officer Richards made no effort whatsoever to investigate the “criminal activity” he
asserted to be the basis for the stop. Instead, Officer Richards testified that the only reason he
stopped the vehicle was because he observed “a dangling object.”?’ Yet, Officer Richards
testified that, after stopping the vehicle, he never sat in the driver’ s seat or otherwise made any
attempt to determine if adriver could see the roadway through the windshield given the
“dangling object’s’ size and location behind the rearview mirror. At no point was Officer
Richards able to articulate any facts that, even when coupled with an examination of the pass
itself and other evidence in the record, would lead to any objective belief that the “ dangling
object” was suspended “in such a manner as to obstruct the driver’s clear view of the highway”
as prohibited by Code § 46.2-1054.2

Despite the deficiencies in Officer Richards' s testimony, the mgjority asserts that his
testimony supplied evidence of “criminal activity” when, after being handed the parking pass as

an exhibit in the trial, he noted in response to the prosecutor’ s abstract question that because of

2" The majority contends that Officer Richards intended to “issue the driver a summons
for driving without a seatbelt and for violating Code 8§ 46.2-1054.” However, Officer Richards
testified that at the time of the stop, which is the point in time when the existence of reasonable
suspicion is determined, the only thing he observed was the dangling object. J.A. at 28-29.
Indeed, the record reflects that there was a stipul ation by the parties that the dangling object was
the only basisfor the stop. 1d.

28 Although appellant raises no issue regarding the vagueness of the statute and thus | do
not consider the applicability of our Supreme Court’s decision in Tanner v. City of Virginia
Beach, 277 Va. 432, 438, 674 S.E.2d 848, 852 (2009), it nevertheless seems to me that the fact
that the statute suggests a subjective standard of enforcement for police officers, contributes to
the mgjority’ s flawed analysis.
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its opague nature, the 3" x 5" parking pass “could [obstruct adriver'sview].”?® Alternatively,
the majority reasons that the parking pass itself supplies the missing articulated evidence of
“criminal activity” despite factual findings by thetrial court to the contrary. These conclusions
are inapposite to Terry and its progeny.

Asto the former position advanced by the magjority, the record is clear that neither Officer
Richards s answer to the prosecutor’s abstract question, nor the context supplied by the question
itself established any facts or reasonable inferences that the parking pass and its placement in the
vehicle blocked any view of the highway. If either the answer or the context of the question had
done so, the record then would at |east have provided the missing evidence of criminality that the
majority creates out of whole cloth. In this case, Officer Richards articulated only facts that
supported entirely lawful conduct and failed to provide any reason to suspect that criminal
activity was occurring or about to occur. Insofar as evidence of “criminal activity” provided by
the parking passitself is concerned, | believe that the unequivocal and reiterated factual findings
by the trial court which consistently and repeatedly stated that the parking pass, as placed in the
vehicle, would not obstruct the driver’ s view of the highway renders this portion of the
majority’ s analysis untenable.

The mgjority insists that the trial court’s statement, “because there is an object dangling
... [the officer] is entitled constitutionally to investigate further” was the actual factual finding
by the trial court rather than simply itslegal conclusion. In my view, the context of the trial
court’ swords could hardly be clearer that this statement was actually an erroneous legal holding

based upon the Commonwealth’ s equally erroneous argument that the mere fact that any object

2 On redirect, the attorney for the Commonwealth handed the parking pass to Richards
and asked, “So it’s not clear that you can’t—you can’t see through it, so it could obstruct a
driver’sview?’ Officer Richardsreplied, “It could, yes, ma am.”
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was suspended from the rearview mirror, was per se sufficient reasonable suspicion of criminal
activity to justify the seizure of the vehicle and its occupants.

The majority generally dismisses all of the trial court’s statements regarding the parking
pass as “the judge’ s off-the-cuff remarks from the bench.” However, immediately following
Officer Richards's testimony, and in response to the prosecutor’ s argument that reasonable
suspicion exists to stop the car because there is an object hanging from the mirror that “does
obstruct and you can’'t see through it,” the trial court responded,

| will say thisto you Ms. Pleas [prosecutor], | think you can hang

this [parking pass] on any car in America, and it won’t obstruct the

view at all. It hangs up on the rearview mirror, which is up here.

That doesn’t obstruct your view. You don’t even see the highway

up there. The highway is out here. 1t doesn’t obstruct your view at

al. But that’s not even the question. Now — but that’ s not even

the question — the question in the case is whether thereis

reasonabl e suspicion that the object could obstruct the view.

Because it doesn’t — I’ m trying whether the officer could believeit.

And | think it’s not an obvious answer to that.
JA. at 34-35. Contrary to the assertion of the majority, the trial court’s subsequent erroneous
legal holding does not nullify or “supersede” its factual findings that the parking pass would not
obstruct the view of the driver “on any car in America.” Such a conclusion would fly in the face
of well-settled law in Virginiathat mandates this Court evaluate atrial court’s fact-finding
through awholly distinct lens than atrial court’s conclusions of law. Indeed, in a Fourth
Amendment case, this Court must evaluate both the factual findings and conclusions of law of
thetrial court. In such a scenario, this Court gives “deference to the factual findings of the trial

court” and “independently determine[s]” whether those findings satisfy the requirements of the

Fourth Amendment. Whitfield v. Commonwealth, 265 Va. 358, 361, 576 S.E.2d 463, 464

(2003). “Thereisgood reason for the rule that appellate courts must defer to the factual

findings of the trial judge in Fourth Amendment cases. The fact patternsin such cases arrivein
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infinite variety, seldom or never exactly duplicated.” Malbrough v. Commonwealth, 275 Va.

163, 171, 655 S.E.2d 1, 5 (2008).

The factual statements of the trial court regarding the parking pass support only the legal
position advanced by the Commonwealth and ultimately adopted by the trial court, that all
objects suspended from arearview mirror per se provide reasonable suspicion to detain a
vehicle’' s occupants. The majority overcomesthislogical deficiency by recasting the trial court’s
legal conclusion that “an object dangling . . . [entitles the officer] constitutionally to investigate
further” as afactua finding that the pass obstructs adriver’s view of the highway. However,

such recasting is outside the proper role of an appellate court. See Thomas v. Commonwealth,

48 Va. App. 605, 608, 633 S.E.2d 229, 231 (2006) (“We review the factfinding of alower court

‘with the highest degree of appellate deference.””); see also Commonwealth v. Hilliard, 270 Va.

42, 49-50, 613 S.E.2d 579, 584 (2005) (An appellate court reviews the tria court's “findings of
historical fact only for clear error and must give deference to the inferences that may be drawn
from those factual findings.”). As such, this Court is bound by the repeated factual findings of
the trial court that the parking pass did not, and would not obstruct the view on “any car in
America.”
I1. The Officer's Mistake of Law
Officer Richards s failure to investigate the criminal activity suspected here is also fatal

to a Fourth Amendment analysis. *° Investigation of the suspected criminal activity is the only

% The majority asserts that appellant never raised this issue on appeal. However,
appellant clearly challenges the stop of the vehicle, arguing that reasonable suspicion did not
exist to justify the Terry stop under the Fourth Amendment. The law is abundantly clear that
“reasonable suspicion” must be related to whether criminal activity isafoot. Assuch, it is proper
and necessary for this Court’ s analysisto determine if the seizure was conducted in a manner to
confirm or dispel suspicion of aviolation of Code § 46.2-1054, which should have been the
ultimate objective of a Terry stop. Therefore, the assignment of error on appeal fairly
encompasses the basis for the stop, the failure to effectuate the purpose of the stop and any
mistake of law upon which “reasonable suspicion” was supposedly based.
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rationale for adetention under Terry. It isaxiomatic that if an officer takes no action to confirm

or dispel the suspicion of criminal activity, the detention is unwarranted. Moreover, while

pretextual stops are permissible under the Supreme Court’ s holding in Whren v. United States,
517 U.S. 806 (1996), that is only so if probable cause exists that an offense has been committed.
Thus, even though the offense for which probable cause exists is a pretext for the real reason for
the detention, the existence of probable cause for any offense, satisfies the Fourth Amendment.
Here, there is no suggestion of probable cause for any offense whatsoever and therefore any
detention that does not serve the limited purpose of a Terry stop, is necessarily
unconstitutional.**

Itisalso obviousto me, asit wasto thetrial court, that Officer Richards never
investigated the “criminal activity” he asserted was afoot because he mistakenly believed that
any object suspended from the interior of avehicle violated the law. Thetria court asked
counsdl “Isit of any probative value that the officer never inquired as to whether — never even
looked to see whether the object, in fact obstructed the highway?’ J.A. at 47. Thetrial court
then noted, “Listening to [Officer Richards] answering the questions, this was a stop because of
the existence of adangling object. That’'swhat the officer did. And he—and I’m not claiming
bad faith. It may be a misapprehension of thelaw.” JA. at 51. “[Officer Richards] didn’t have
any ideathat this [object] needed to be an obstruction.” J.A. at 52.

Significantly, thetrial court then asked the prosecutor, “Isit the Commonwealth’s
position that any object that dangles gives rise to the stop of the vehicle?” The prosecutor

responded in the affirmative, and the trial court noted “I think you’ ve got to get there. | think

3L | am not suggesting, however, that avalid Terry stop does not prevent alaw
enforcement officer from generally investigating any and all possible criminal activity that a
reasonabl e officer would suspect given the circumstances, including requesting consent to
conduct a search.
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that’ s what you've got to argue.” “[S]o the issue becomes, and where the Court has put its focus,
iswhether or not essentially the mere fact of a dangling object gives the officer reasonable
suspicion to stop to determine whether or not the object, and | quote the statute ‘ obstructs the
driver’sclear view of the highway.”” J.A. at 102 (emphasis added). Thetrial court ultimately
and, in my view, erroneously, adopted the Commonwealth’ s argument as its holding, relying
upon two circuit court opinions and an unpublished opinion of this Court and never considered
the officer’ sfailure to actually investigate the statutory violation as afactor in its analysis.

The Commonwealth previously maintained on brief and at oral argument before the
panel, the position it took at trial and that the trial court adopted, that “dangling objects’ per se
“provide reasonabl e suspicion to stop any vehicle.” The Commonwealth retreated from this
position to the “know it when you see it” reasonable suspicion standard for the first timein oral
argument before this Court sitting en banc, implying without overtly arguing that the trial court
now was right but for the wrong reason. The majority now adopts this standard. In my view, the
Commonwealth isincorrect in both its original and revisionist positions on the application of the
law. Moreover, without any guidance or any limitations to lower courts or police officers, the
majority’ s analysis amounts to choosing the latter option of overreaching hindsight in the
Hobson’s Choice of either agreeing with the trial court and the Commonwealth’ s original
position that it is objectively reasonable to stop all motor vehicles with any object hanging from
the mirror regardless of any possible obstruction of the view of the highway, and the aternative
“we will know it when we see it” standard advanced today pursuant to de novo fact-finding by
this Court regarding the object in question.

To be clear, atraffic stop will be deemed areasonable “ seizure” when an objective
review of the facts shows that an officer possessed specific, articulable facts that an individual
was violating atraffic law at the time of the stop. An officer need not be factually accurate in his
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belief that a violation has occurred, but, instead, need only produce facts establishing that he

reasonably believed a violation had taken place. 1llinoisv. Rodriguez, 497 U.S. 177, 185-86

(1990) (emphasis added). In order to satisfy the reasonableness requirement of the Fourth
Amendment, what is necessary of “the police officer conducting a search or seizure under one of
the exceptions to the warrant requirement . . . is not that they always be correct, but that they
aways bereasonable.” Id. at 185. However, reasonableness will not normally be found in
mistakes of law by apolice officer.

The United States Supreme Court recently held that only objectively reasonable mistakes
of law are acceptable excuses from strict compliance with the Fourth Amendment. Significantly,
for the purposes of the analysis here, the Supreme Court rejected the proposition that a good faith
mistake of law was per se unreasonable under the Fourth Amendment, but Chief Justice Roberts
clarified that “[t]he limit is that the mistakes must be those of reasonable men.” Heien v. North
Caroling, 135 S. Ct. 530, 536 (2014). “An officer can gain no Fourth Amendment advantage
through a sloppy study of the laws he is duty-bound to enforce.” 1d. at 539-40. The statute in
guestion in Heien contained confusing language, making it unclear whether only one working
“stop lamp” (brake light) was required by law, especially considering another statute seemed to
suggest that vehicles must have “all originally equipped rear lamps or the equivalent in good
working order.” Id. at 540.

Unlike the statute in Heien that involved a difficult issue of statutory interpretation well

outside the ken of non-lawyer police officers, the statute at issue in this case suffers from no such
infirmity. No objectively reasonable officer could sensibly conclude from areading of Code

§ 46.2-1054 that an object ssmply hanging from the rearview mirror is unlawful, unlessit aso
obstructs the driver’s clear view of the highway. Indeed, it is evident from the totality of Officer
Richards' s testimony that the trial court was correct in observing that Officer Richards
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mistakenly believed that any object suspended from the interior of a vehicle constituted a Class 4
misdemeanor pursuant to Code 8 46.2-1054, as opposed to only those objects which are
suspended “in such a manner asto obstruct the driver’s clear view of the highway.”

The alleged traffic infraction (merely having a parking pass suspended from the rearview
mirror) that formed the basis of the stop, was at best the sort of “sloppy study” of Code
8 46.2-1054 referred to by Chief Justice Robertsin Heien. To hold otherwise ignores the
observation by both the majority and dissent in Heien that it would be a rare situation where the
law is so confusing that it would be reasonable for a police officer to be unaware of it. Further,
such a holding would also mean that ignorance of the plain language used in the law, as opposed
to any nuanced interpretation of it, is an automatic excuse for police officers, although certainly
not for those they arrest. Since Officer Richards was unable to testify to any facts, objectively
viewed, that would support reasonable suspicion that the parking pass violated Virginialaw,
application of the Supreme Court’s holding in Heien compels a conclusion that Officer
Richards' s objectively unreasonable mistake of law was insufficient to justify a stop under the
Fourth Amendment.

Moreover, several other states with similar statutes to Code § 46.2-1054 have aso held
that the mere presence of dangling objects from the rearview mirror, without facts supporting an
objective officer’ s reasonabl e suspicion that the object was obstructing the driver’ s view of the

highway, violates the Fourth Amendment. See e.q. Peoplev. Arias, 159 P.3d 134, 138-39 (Colo.

2007) (holding that a motor vehicle stop was unjustified because the officer who erroneously
thought that an air freshener hanging from arearview mirror, regardless of whether it
“obstructed” the “driver’ s vision through any required glass equipment,” was a violation of
Colorado law had not testified to any facts to support an objective finding that the air freshener
obstructed driver’ s view); Peoplev. Cole, 874 N.E.2d 81, 87-88 (Ill. App. Ct.) (finding that a
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motor vehicle stop was unjustified because the officer did not realize the statute required the
suspended object to “materially obstruct” the driver’s view and that despite the officer’s
mistaken interpretation of the law, was unable to articul ate facts that a reasonabl e officer would
have found to support reasonabl e suspicion that the defendant, who had beads hanging from his
rearview mirror, was violating the law as written), cert. denied, 865 N.E.2d 971 (Ill. 2007); and
State v. Cyrus, 1 A.3d 59, 68 (Conn. 2010) (holding that an officer’ s mistaken belief that any
object hanging from the rearview mirror violated Connecticut law could not support afinding of
reasonabl e suspicion because the officer’ s testimony offered no facts or any objective basisto
conclude he suspected that the chain and cross hanging from the defendant’ s rearview mirror
obstructed the driver’s view or that such abelief would have been objectively reasonable).

The majority asserts that “ our holding does not endorse any per se rule authorizing traffic
stops whenever an object of any kind is observed dangling from avehicle srearview mirror.”
Y et, itsanalysis, failing as it does to provide any substantive guidance to police and trial courts,
has the consegquence of implying just the opposite—that it is neverthel ess reasonabl e to stop any
vehicle, any time, if it has any object suspended from the mirror or windshield. It does not
matter that the object may be a parking pass, graduation tassel, GPS receiver, government issued
toll transponder, or any other object no matter the size. All such vehicles may now be stopped
and the occupants detained in the sure and certain knowledge that today’ s precedent will justify
their stop despite any testimonial deficiency in the articulation of facts establishing reasonable
suspicion of criminal activity, any failure to conduct an investigation into the suspected criminal
activity, and even ignorance of the plain language of the statute in question by those supposed to

enforce it.
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[11. The Exclusionary Rule
Although, for the reasons stated, | would hold that Mason’ s Fourth Amendment rights
were violated when the vehicle in which he was a passenger was stopped, | cannot say based
upon the record before us that the exclusionary rule requires the suppression of the evidencein

thiscase. See Hudson v. Michigan, 547 U.S. 586, 592 (2006) (noting that the exclusionary rule

does not apply to “*every item of evidence that has a causal connection with police misconduct’”

(quoting Segurav. United States, 468 U.S. 796, 829 (1984) (Stevens, J., dissenting))). Mason

had no apparent standing to object to the seizure or search of the driver, and the trial court,
having denied the motion to suppress, made no determination as to whether the driver’s consent
to search his person, which led to the search of the car and the discovery of evidence against
Mason, attenuated any illegality of the stop asit pertained to and affected Mason. See

Schenckloth v. Bustamonte, 412 U.S. 218, 248-49 (1973) (holding that whether an individual’s

consent to a search was voluntary is afactual question); United Statesv. Seidman, 156 F.3d 542,

548 (4th Cir. 1998) (concluding that after the trial court determined that the officer entered
Seidman’ sresidence in violation of the Fourth Amendment and that Seidman voluntarily
consented to the conversation with the officer, thetrial court should have gone further and
determined “whether the taint arising from the unlawful entry was sufficiently attenuated by the
consent”).
V. Conclusion

Concluding as | do that the trial court erred in its holding that reasonable suspicion
existed to justify the seizure of the vehicle and its occupants under the Fourth Amendment, |
would reverse and remand for a new trial including a determination by the trial court regarding

the applicability of the exclusionary rule if the Commonwealth is so advised.
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