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May 1, 1989

The Honorable Harry L. Carrico
Chief Justice

Supreme Court of Virginia

100 North Ninth Street
Richmond, Virginia 23219

Dear Chief Justice Carrico:

It is my privilege to transmit to you the report of the Commission on the Future of Virginia’s Judicial
System. This report reflects our shared vision for the future of the state’s courts and the role they may play
in serving the Commonwealth’s needs in the coming century.

We are especially pleased that the presentation could occur on Law Day. The timing well suits the
role we have envisioned for the judicial system in the rapidly changing world we foresee. While we
recognize the need for continuity in the role of our courts, we have also identified a number of dimensions
in which courts will be challenged to adapt and change. Planning for those challenges should begin now if
Virginia’s courts are to be ready for the next century.

The work of the Commission benefited greatly from the diverse background and perspective of our
members. Their willingness to devote many days to the Commission’s task far exceeded the expectation
with which I began, and showed their deep commitment to the challenge you set before us. The citizen
members made an especially valuable contribution in bringing to bear on issues of legal process and
structure a vital non-legal perspective.

We also valued the counsel of several prominent officers of the Commonwealth (the Lieutenant
Governor and the Attorney General) as well as three leaders of the General Assembly — the Speaker of the
House of Delegates, and the chairs of the Senate Finance and House Appropriations Committees. They
have made invaluable contributions to our work. They have shared with us their special understanding of
state government. They have not, however, been asked or expected to sign the Commission report.

Finally, we would all commend and applaud your own vision in creating such a group and giving us

both the challenge and the confidence that carried us through this task. We hope that we have met your
hopes and expectations.

Very sincerely,

Ehul‘uw

Robert M. O’'Neil
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INTRODUCTION
L.

Like the nation and the world, the Commonwealth is changing. Recent developments in
technology, medicine, communications and other fields are transforming the way Virginians
think, work and live. Reports issued almost daily predict a host of demographic, economic,
environmental, political and societal changes. These trends, coupled with citizens’ changing
needs and expectations for services, challenge conventional assumptions and practices in every
branch of government.

The judiciary will not escape the effect of these forces. Indeed, responsibility will rest
squarely on the legal system and the courts to resolve many of the controversies that await us.
Yet, the law’s reverence for precedent and confidence in established custom pose limits to the
pace and nature of change.

In order to help Virginia courts anticipate the challenges and the opportunities ahead, Chief
Justice Harry L. Carrico, in 1987, appointed a 34-member Commission on the Future of Virginia’s
Judicial System. The Commission’s charge was to develop a “vision” for an effectively function-
ing justice system for the Twenty-First Century reflecting the ideas, desires, and study of a
diverse group of Virginians. At the Commission’s first meeting in November 1987, the Chief
Justice challenged the members to “assess the demands likely to confront the courts in the future
and recommend a plan of action to meet the expected requirements.”

The Commission’s creation was a unique undertaking in the history of the courts. For the
first time, a distinguished panel of Virginia citizens, business leaders, legislators, state and local
officials, lawyers, judges and court personnel assembled to give careful thought to the long-term
future of the court system.

In establishing the Commission, the judiciary also recognized the value of incorporating
“futures research” techniques into its planning efforts. Using these techniques enabled the Com-
mission to move beyond traditional issues and time frames and to assess internal changes the
courts may face as a result of external changes in society. Developing information on “early
warning signals” provided an opportunity to develop longer-term goals, strategies and plans for
improving the courts to meet expected demands.

During the first phase of the Commission’s work, several activities were undertaken to
acquaint members with futures research and to generate lists of topics for study. Surveys were
conducted to identify members’ views on the critical issues facing society, the legal system and
the courts in the next 25 years. They were asked to envision an optimal justice system for the next
century, to describe its components and to indicate ways in which that system would differ from
today’s system.

The Commission began its work with a series of briefing meetings in which futurists and
other experts offered forecasts of numerous societal trends and developments. Of special value
was the opportunity this gave the members to assess the probable effect of these trends on the
role and operation of the courts.

Four task forces then were named to study the major issues identified by the members. To

broaden the perspectives, ten additional persons, including a technologist, victim-witness advo-
cate and several law enforcement representatives were asked to join the task forces.
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Formulating a vision of what justice should be in the coming decades and how courts might resolve disputes
more effectively given that concept was the charge of the task force on the Quality of Justice. Its members sought to
fulfill the charge by reviewing a number of features within the court system which promote or may impede the
effective resolution of disputes. Specifically, five areas of study were identified by the task force: 1) public percep-
tion, education and access to the judicial system; 2) the effects of delay and cost on the justice system and its partici-
pants; 3) criminal justice issues; 4) substantive law changes; and 5) the role of juries.

A second task force on the Mission, Organization, and Administration of Justice was charged to review the
mission and structure of the court system and assess its present organization in light of the changing needs of society.
With regard to court administration, the task force examined the roles of the existing management and policy-making
bodies to determine whether changes are required to support the future needs of the courts. It also studied the chang-
ing roles of judges, court personnel and lawyers in the administration of justice.

Recognizing that court adjudication is but one means of scttling conflicts, a task force on Alternative Paths to
Justice was asked to consider the need for and ways of developing more flexible and responsive forms of dispute
resolution. Members studied the growth of alternative dispute resolution programs in Virginia and elsewhere. They
also discussed the issue of privatization of justice and the various possible relationships between alternative dispute
resolution mechanisms and the courts.

The task force on the Technology of Justice was asked to give intensive study to the myriad of new technologies
in prospect for the Twenty-First Century, to explore the legal issues they present and to consider their possible appli-
cation to the court system. Among the issues studied were: 1) methods of increasing access to justice by expanding
the use of technology within and outside the courts; 2) the potential for using expert systems as decision-making aids
within the judiciary; 3) the new forms of crime being spawned by technological advances; and 4) protection of privacy
as access to court records is increased. The task force also considered the potential implications of various technolo-
gies for the delivery of justice as well as ways in which such innovations may aid or alter the role of judges, court
personnel, lawyers, and users of the system.

To ensure substantial opportunity for expression of citizen opinion, the Commission held five public hearings
throughout the state in September 1988. Participants were asked specifically for their views of the critical issues
facing society and the justice system in the next 25 years. Among the 50 persons testifying were concerned citizens,
business persons, criminal justice agency personnel, prosecutors, defense attorneys, legal aid lawyers, Bar organiza-
tion representatives and judges. The extensive list of needs generated by the hearings figured prominently in the
Commission’s discussions and in framing its recommendations.

During its course of study, the Commission heard numerous calls for change within the judicial system. The
words of Thomas Jefferson provided sound advice for the Commission:

I'am not an advocate for frequent changes in laws and constitutions, but laws and institutions
must go hand in hand with the progress of the human mind. As that becomes more developed,
more enlightened, as new discoveries are made, new truths discovered and manners and opinions
change, with the change of circumstances, institutions must advance also to keep pace with the
times.

The judiciary has a special obligation to assure that Virginia’s courts are accessible and responsive to the public
both today and tomorrow. Based upon an analysis of key trends and likely demands for the courts in the next
century, the Commission presents its shared vision for the future of the justice system.
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Facing THE FUTURE

In eleven years, Virginians will witness the dawn of a new century. Futurists
suggest that the year 2000 will be quite unlike the year 1950 in terms of
our basic institutions, work, values and behavior. While not
everything will be unfamiliar, life in the Twenty-First Century
may well be as different as our existence in the cities today is
from life on the farm in the 1880s.



The Past As Prologue...

In contemplating a justice system to meet the needs and demands of the future, the Commission also reflected
upon the courts’ past. As Robert Penn Warren has said, examination of the past provides the opportunity “. .. to find
what is valuable to us, the line of continuity to us and through us.” Thus, the Commission found that while substan-
tial change is and will be required, there is much in the special character of Virginia’s judiciary that should be main-

tained.

Virginia’s judicial system--built upon English traditions but forged anew in the struggle for independence--
reflects a rich and singular history. From the earliest days of the republic, Virginia judges have shaped the course of
our nation’s constitutional development. Chancelor Wythe anticipated later arguments for judicial review. The
sharply divergent constitutional views of Spencer Roane and John Marshall shaped many of the premises upon which
our federal system is founded. Through the decades, the courts have maintained a reputation for integrity and self-
restraint in the exercise of judicial power in the Commonwealth.

At the heart of a judicial system’s character are its judges and court personnel. The Commission appreciates the
reputation for the integrity of its judges and the dedication of its personnel that the Virginia judiciary enjoys and
deserves. These judges and the system’s total work force of approximately 3,000 clerks of court and magistrates, daily
handle a volume and scope of litigation undreamed of by their predecessors.

Finally, and crucial for the future, Virginia’'s court system has an enviable record for successfully instituting
change when the need for reforin has emerged in different times and circumstances. During the past two decades
alone, there have been dramatic changes in the operation of the courts, including a major restructuring of the entire
judicial system in 1973. Through these reforms, the numerous trial courts and courts of limited jurisdiction were
consolidated; part-time and non-lawyer judges were eliminated; a magistrate system was established; and, in 1985, an
intermediate appellate court was instituted. Dozens of administrative services have been introduced. Continuing
legal education programs have been expanded to ensure that judges and all court personnel receive ongoing and
comprehensive professional training. Uniform policies and procedures have been developed to make application of
the law simpler and fairer. More recently, automated systems have been installed to provide more efficient use of
resources and improved services.

Exploring the roots of the judiciary’s past and present provided an essential context for planning its future. A
justice system must be designed to meet the needs of the society it serves. As society evolves, so do citizens’ concepts
of justice and equity, their sense of entitlement under the law, and their expectations of the courts.

Virginia in the Twenty-First Century...

One of the most distinguishing features of futures research is its capacity to identify the forces of change and to
understand the ways in which our society is expected to evolve in the next century. While predicting the future is
never possible with precision, an analysis of emerging issues and trends can create an informed prospectus of the
likely directions for and developments within the Commonwealth. Forecasting potential social, economic, political
and technological developments provides insight into the societal framework within which the judiciary will function
in the future.




SociAL TRENDS

Demographics

Fast Growth in Virginia

The United States will experience steady growth through the coming decades, increasing from 246 million to 300 million by

the year 2030. In contrast to this 22% gain, Virginia’s population will grow by 43% during this time period, from the current
population of 5.8 million to 8.3 million by the year 2030.

Implications:

Virginia’s courts also will experience high growth in many areas of civil and criminal litigation. This
growth will demand greater efficiency on the part of all courts, expanded use of technology to enhance the
convenience of justice, improved management capabilities of personnel and greater efforts to secure the re-
quired numbers of judges, personnel and court facilities. Managing this growth will be a major challenge,
since backlogged cases and lengthy delays are already a prime source of public dissatisfaction with the
judicial system.

Based on the current ratio of filings per 100,000 population and the expected increases in Virginia’s popu-
lation, the number of cases commenced in the circuit courts will jump by almost 45 percent by 2030, poten-
tially requiring an additional 54 circuit judges to handle the volume if the current average number of cases
per judge is to be maintained. In the district courts, the number of new cases should also increase by 45

percent by 2030. With the current caseload average per judge, 78 more judges might be needed to handle this
increased caseload.

Projected Va. Circuit Courts District Courts
Year Population New Filings New Filings
HTERG 5,794,700 155,691 2,693,074
2000 6,664,600 179,078 3,097,368
2010 7,235,900 194,429 3,362,879
Wl L 2OR0 7,807,200 209,779 3,628,391
iR 8,378,500 275130 3803902 1

Projected Number of Judges Needed in Each Decade to Maintain
Current (1986) Ratios of Judges to New Cases Filed

Additional Circuit Additional District
Year Court Judges Needed Court Judges Needed
2000 18 26
i 2010 {4 17
2020 12 17
2030 : 12 18
| Total Increase in
_ ,:_E_Next:_fIO'Years _ 54 78



* Metropolitanization

Across the nation, population growth will be in outlying areas of major metropolitan locales. This will be the case in Vir-
ginia as well. By the year 2000, nearly 3 out of 4 Virginians will be living in urban and mini-metropolitan areas. In some
metropolitan areas, multiple centers are emerging with the downtown area becoming just one of several centers within the
metropolitan area rather than the dominant hub. Most of the growth will be in the “golden crescent” extending from the Wash-
ington suburbs through Richmond to Hampton Roads. In contrast, the population of certain rural regions will decline further.
Tensions may continue to mount as highly stressed inmer cities and rural communities lose economic and political power to
affluent metropolitan areas.

Implications:

Growing disparities in human service needs and available resources between jurisdictions will likely
follow shifting patterns in population and economic development. Courts will need to monitor closely the
changes in caseload distribution among these jurisdictions.

As Virginia faces the need for expanded capacity in urban and suburban courts, the number of case
filings in rural courts may level off or decrease. Some rural circuits and districts might, in the interest of
efficiency, be consolidated. An equal but competing value will be the need to maintain convenient access to
justice for rural citizens, a quality which could be adversely affected by jurisdictional consolidation.

Another expected consequence of growth in suburban business activity is increased commercial litigation
in suburban courts. Correspondingly, increases in suburban crime rates can be anticipated.

In increasingly affluent areas, more litigation can be expected over commercial development and business
transactions as well as traffic and environmental issues; in areas of severe unemployment, domestic disputes,
juvenile crime and employee grievances will likely increase. Effective monitoring can lead to better targeting
of resources as well as development of more appropriate methods of dispute resolution.

The emergence of multiple localized centers within large metropolitan areas will stimulate the develop-
ment of neighborhood justice centers.

* Population Diversity

The rising numbers and distinctiveness of certain subgroups will have an increasing impact on all aspects of American
society, including Virginia: an aging Baby Boom generation, a growing number of the elderly, greater ethnic diversity in the
population and substantial increases in the number of households headed by females.

- Aging Baby Boomers
By the year 2000, the largest population group, born between 1946 and 1964, will reach middle age.

These Baby Boomers are relatively more educated, more affluent and more consumption-oriented than
any previous generation of Americans.



Implications:

In Virginia, as elsewhere, adults between 35-44 encounter the greatest number of legal situations. Vir-
ginia courts can thus expect more litigation as a result of a range of commercial activities revolving around
contracts, consumer law, land purchases, home improvement and other business transactions.

The courts also can expect a rise in “mature crime” as the educated and sophisticated Baby Boomers
engage in more white collar crime, currently estimated at anywhere between $40 and $200 billion a year
across the nation.

- Increased Numbers of the Elderly

The number of those 65 and over has grown rapidly over the last few decades, now comprising 12% of
the American population (32 million). Virginia has mirrored this trend: in 1960, 1 out of every 25 persons
in the state was 65 and over; by the year 2020 that ratio will have changed to 1 out of 5. Yet, the fastest
growing segment of the U.S. population are those 85 and over. By the year 2000, the “oldest old” in
Virginia will have increased 71% over the previous two decades.

Implications:

The “graying” of Virginia’s population will bring an older constituency into the courts and increase the
issues relating to the elderly which the courts must address. In civil cases, the use of the courts to settle estates
will increase and this use will come predominantly from women who outlive their husbands. Intergenera-
tional conflict over the control of family assets may be brought increasingly to the courts for resolution.
Requests for appointments of guardians ad litem may grow along with cases of age discrimination, retire-
ment disputes and conflicts involving the care of elderly people. Specific types of legal problems associated
with the young, such as automobile torts and violent criminal activity, should then begin to decline.

In criminal cases, higher rates of elder abuse, crimes against the elderly and allegations of mistreatment in
nursing home settings can be expected. “Elder crime,” criminal offenses committed by the elderly, also is
rising and will likely help to fuel another trend--the movement toward alternative sentencing for special
groups of criminal offenders for whom conventional sentences may not be appropriate.

A major portion of federal budget growth reflects increased expenditures for entitlement programs. Since
most federal entitlement programs involve a federal/state match in funding, increased federal outlays require
increased state expenditures. Because entitlement programs have grown at a faster rate than the federal
budget as a whole and projected demographic trends tend to indicate a continuance of this pattern, state
government should expect to see a growing proportion of its budget allocated to these programs. This
situation promises to intensify competition among government agencies for limited state monies and may
reduce available funding for the courts.

Increased longevity will be accompanied by complex legal questions surrounding life-sustaining tech-
nologies and right-to-die issues, the ethics of biotechnology and other medical advancements, such as organ
transplants.

In other areas, a rise in the number of elderly people also may result in an enlarged employee pool for
clerks” and magistrates’ offices. In addition, increasing numbers of judicial system personnel will face diffi-
culties in caring for their elderly parents. Thus, requests for benefits may well include both child care and
“elder-care,” as well as transportation incentives, and establishment of or access to fitness and “wellness”
centers.
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» Growing Ethnic Diversity

Blacks, Hispanics, Asians and other minorities form the fastest growing segment of American society. Virg1:n1:a is experienc-
ing similar growth with its non-white population mounting from a current 21% to 24% by the year 2010. Virginia expects a
significant influx from Asia, Central America and Mexico.

Although immigrants form a small fraction of Virginia's people, their numbers are growing at many times the rate of the
state’s overall population, and they will have an influence on the communities where they settle.

Implications:

Public institutions, such as courts, will face great pressures to be representative of those they serve. The
current number of women and minorities on the Virginia bench will need to be expanded if the courts are to
mirror the diversity of legal professionals, litigants and the citizenry at large.

Growth of the black population, as a percentage of total population, may alter case filings in different
ways. Historically, black citizens have not used the civil justice system as extensively as whites for the resolu-
tion of a wide array of disputes, ranging from marital disagreements to property disputes. In the future,
however, as the size of the black middle class increases and its social position solidifies, a greater utilization
of the civil justice system can be anticipated.

The Asian American population has a historic aversion to litigation, which may make them more likely to
welcome and use alternative forms of dispute resolution.

Growing cultural diversity will continue to increase the need for interpreter services at all levels of the
justice system. This trend will also require the publication of multi-lingual legal forms, at least for criminal
cases. Attention must be given to ways in which other types of forms and assistance will be delivered to
those not conversant in English.

Judges, lawyers, magistrates and other court personnel will need training in cross-cultural communica-
tions and a heightened sensitivity to cultural differences—a knowledge of which can help them in finding
adjudicative measures needed to resolve sometimes complex and culturally defined disputes.

* Changing Family Structure

The entry of growing numbers of women into the work force is a trend with a profound social impact. In 1960, just over a
third of Virginia's women aged sixteen and above were in the work force. However, by 2000, that number will rise to seven of
ten, nearly the same as the proportion for men. The proportion of women with young children who work—now almost six in
ten—will continue to increase. The workplace also will undergo a major change as only 15% of new entrants to the labor force in
the year 2000 will be white males.

High divorce rates, dual income families and more poor, female-headed households are factors that will position more Ameri-
can families as users—rather than providers—of support services. Changing social values also have resulted in 22% of all births
in the U.S. to unmarried women, and as many as 60% of all births in many inner cities. The majority of these women and
children historically comprise the long-term poor and dysfunctional families that face almost impenetrable barriers to economic
progress. By the year 2000, 1 out of 4 Virginia households will be headed by females.

While the proportion of the elderly in the population has grown, the proportion of those nineteen and under is falling. In
1960, 40% of Virginia's population was under twenty. By 2000, this proportion will drop to 27%.
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Statistics generally indicate that, whereas white Americans have had lower fertility patterns, non-white Americans have and
will sustain higher fertility rates. Higher fertility rates are associated with lower socio-economic status both for whites and non-
whites. Current trends suggest that a disproportionate number of minority persons will be disadvantaged by all measures of
income, education and employment.

Implications:

The 1990s will see a scarcity of eighteen to twenty-two year old young adults. Employers, including the
judiciary, will compete with colleges and the military to meet their need for young, entry level workers.

Rising numbers of poor or dysfunctional families directly and indirectly affect court dockets. Domestic
disputes such as divorce, child custody and allegations of child abuse will be compounded by increased
percentages of “at risk” juveniles whose socio-economic conditions may heighten the chances of deviant
behavior. In economically depressed areas, poverty and unemployment will further perpetuate the legal
problems of what could be a permanent underclass.

Attitudes in Transition

e Weakening of Traditional Units of Social Control/Growing Resolve to
Tackle Major Social Problems

During the past few decades, substantial erosion has occurred in the authority of the family, the church and the neighborhood
to operate as informal means of dispute resolution. This weakening of authority, stability and poverty is seen as a factor contrib-
uting to increased drug usage and criminal behavior. Continuing erosion of traditional authority may be the prevailing trend for
the future.

A more recent countertrend has been the emphasis on family, accompanied by community revitalization efforts, a resurgence
of volunteerism, and a new focus on improving schools and parent-child relationships. The potential of these trends will depend
on an extraordinary commitment to solve the problems of poverty, drugs and crime at all levels and on a scale heretofore unseen.

Implications:

Further weakening of traditional units of social control could lead to more unresolved disputes falling
within the courts” purview. However, community empowerment could lead, in fact, to a decrease in court
caseloads. Extensive pressure may be exerted by parents, schools and the community to support innovative
measures for delinquency prevention and family counseling programs, the establishment of neighborhood
justice centers and other channels of conflict resolution for society as a whole.
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e Changing Philosophies on Punishment of Criminal Offenders

Increased rates of violence—most notably murder, rape and crime accompanying drug trafficking and usage have led to
increased fear of crime and intolerance toward criminal offenders. Such fear has, in turn, led to growing demands for incarcera-
tion and lengthy sentences for these offenders. Substantial overcrowding of Virginia prisons has resulted. At the same time,
taxpayers seem reluctant to pay for the construction of prison facilities. Thus, state and local corrections officials must search for
less costly ways to protect the public.

Other citizens believe that the only effective deterrent to crime lies in comprehensive prevention efforts and rehabilitation of
offenders. Thus, in the future, more public pressure will be placed on the judiciary and other criminal justice agencies both to
assure punishment and to find more effective ways to deter repeat offenders, particularly juveniles and the chemically dependent.

Implications:

Virginia courts will likely face greater pressure to customize sentencing in ways that suit the conditions of
the offense and the offender. These include creative methods to distinguish violent from non-violent offend-
ers, individual or community restitution and community-based juvenile facilities that ward off rather than
encourage hard-core criminal behavior, and possible use of electronic monitoring, drug therapies and other
methods of behavior modification, as alternatives to prison.

Such reforms will require a concerted effort by the General Assembly to allocate funding and to encour-
age innovation from within the criminal justice system.

* Growing Consumer Empowerment

Consumer activism will continue to grow in the coming decades. A better informed public already holds institutions and
businesses more accountable for truthfulness in advertising and product safety as well as product worthiness. Greater accounta-
bility of government is being demanded both in regard to expenditures and the quality of services rendered. Trends toward self-
help, networking and the steady growth of consumer advocate groups will likely lead to further scrutiny of public institutions.
Such trends may produce greater pressure for flexible and customized services.

Implications:

Higher rates of civil litigation can be expected, given trends toward more consumer empowerment,
freedom of information and citizens’ right-to-know legislation and a general de-mystification of professions
such as lJaw and medicine that may lead to a further increase in malpractice and other tort claims.

Baby Boomers are likely to propel this trend toward fast, affordable, equitable justice, by demanding
faster adjudication of court cases as well as a variety of non-adversarial solutions to disputes. The courts may
face great pressure from individuals, businesses and government to provide alternative forms of dispute reso-
lution.

The value shift toward non-adversarial solutions to legal disputes will require more training in media-

tion, counseling and other alternative dispute resolution methods for court personnel—including judges,
clerks and their personnel, and magistrates.
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TECHNOLOGICAL TRENDS

e The Driving Force of the Future

Technological change is acknowledged almost universally as the driving force of the future. The related technologies of
automation, telecommunications, robotics, artificial intelligence and biomedicine will profoundly alter the way Virginians think,
work and live. In addition, optics, space manufacturing, bionics, composite materials, aguaculture, desert greening and energy
source research represent a few of the emerging areas in the technological revolution.

The promise these technologies offer—increased productivity, improved services, widespread access to data and expert
knowledge, and enhanced ability to cure diseases are part of this unfolding revolution. lts darker side includes the specter of
technologies causing widespread displacements of employees within the workforce, providing information systems that may
jeopardize privacy and other Constitutional rights, and a fear that biotechnology will have unexpected and frightening conse-
quences. The rapid rate of innovation and diffusion of technology has brought into being a whole new field, that of technology
assessment. Courts have only begun to assess the vast opportunities and potential threats that technology will pose to justice.

Implications:

Full computerization of all court records seems a likely first step inan information revolution within the
courts that will move from data collection to data management and analysis and finally, implementation of
reform measures in court administration as well as within the adjudicative process itself.

Significant advances in genetic mapping will make coming decades a revolutionary period in areas of sci-
entific evidence. Digitized DNA profiles unique to every human will be stored in central data banks, and
through biotech probes link perpetrators of rape, murder or robbery with samples of blood, semen, flesh and
hair.

Medical advances in causes and treatment for addicted and violent offenders could transform the nature
of crime and punishment. New techniques for identifying, testing and screening for criminal behavior are
emerging from studies of the chemical and genetic basis of human behavior. Profound changes may occur in
the nature and concepts of individual constitutional rights should molecular biology be used to provide
treatment in lieu of punishment for behavior disorders. A more informed understanding of the role of
genetics, biochemistry and nutrition in crime prevention and treatment and rehabilitation of offenders could
begin to have a significant impact on the courts in the next decades. The advantages and the limitations of
using such techniques in the trial and punishment of offenders must be well understood by judges.
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ENVIRONMENTAL TRENDS
1

e Environmental Problems Will Impact the Quality of Life for
All Virginians.

The coming decades will see both the public and private sectors searching for ways of addressing complex environmental
problems, chiefly air and water pollution, solid waste reduction, the prevention of ocean dumping, restriction of pesticides and
control of toxic exposure. Growing concern about the “greenhouse effect” will also put direct and indirect pressure on Virginia
policy makers to lessen carbon dioxide emissions and the burning of fossil fuels. The replacement of deteriorating roads, bridges
and water systems will be major budget items for state and county governments.

Implications:

Environmental law will become increasingly complex and time consuming to the courts as more litigation
is taken up at a state rather than federal level. Many experts regard toxic exposure as the major liability of the
coming decades. Toxic tort claims will grow as a result of the public’s enhanced interest and knowledge of
the deleterious effects of past and present chemicals in the environment. Regulations now require a
manufacturer’s disclosure to state and local authorities of more than 300 dangerous substances produced or
emitted into the air, water or ground. This information is being made accessible deliberately to personal
computers and many predict a subsequent rash of community allegations linking cancers and other physical
disorders to these chemical emissions.

“Citizen’s right-to-know” legislation parallels “worker’s right-to-know" laws under OSHA and other
state provisions for accountability and public disclosure and may create new issues for litigation.

Economic TRENDS

* The Advent of a Global Economy

Globalization of national economies will further accelerate in the future. Communications satellites and jet travel, global
trade and investment; global banking, technology transfer and immigration are weaving nations together in an increasingly
integrated world economy. The potentially spectacular growth of the Pacific Rim and Europe’s elimination of trade barriers in
1992 will make the next decade a great challenge to LS. competitiveness. LS. foreign trade is expected to exceed more than 30%
of GNP by the year 2000, up from 2% in 1960. States like Virginia are especially and increasingly tied to global markets. With
its major port, international airports, natural resources and proximity to the nation’s capital, Virginia is in a prime position to
play a stronger international role in the next decades.

Implications:

The Virginia courts will see expanded litigation in such areas as international business and finance.
Litigation involving multi-national companies, international patent laws, trade disputes and foreign co-
production and investment will require that judges, lawyers and other court personnel have more training
and expertise in international business and finance.
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o The Shift from a Manufacturing to an Information/Services Economy

Basic manufacturing which supported the post-World War IT growth of the rural south is waning. The share of workers
needed for manufacturing jobs will likely decline from the current 17.3% to possibly 10% by the year 2000. In the next decade,
service industries will continue to replace manufacturing—running the gamut from personal services and fast food to informa-
tion technologies and financial consulting. Most of this growth will come from the creation and expansion of small businesses.

Implications:

With further declines of Virginia’s manufacturing facilities, the courts may see fewer workmen'’s compen-
sation cases and more cases dealing with employees’ rights related to plant closings.

The growth in Virginia small business will likely result in more civil cases involving small claims and
business development.

PoriticaL AND PROFESSIONAL TRENDS
_

» Decentralization/Shifting Power Bases

The ongoing transition of power between the federal and state governments is expected to continue into the Twenty-First
Century. In addition to being responsible for more revenue generation, particularly support for entitlement programs, states will
have increasingly greater regulatory power.

Implications:

After a slowing of regulatory enforcement at the federal level in the 1980s, there is likely to be a resur-
gence of government activism in areas of public safety, consumer protection and the environment in the
coming decades. For example, recent state legislation provides remedies for consumers, those harmed by
environmental torts, those victimized by business fraud and those aggrieved by civil rights violations. As
additional state causes of action are enacted, the Virginia judiciary could see a significant increase in litigation
involving these new statutes.

State courts may also be called on with increasing frequency to resolve claims that arise under federal
law. Most federally created remedies, including those related to civil rights, and age and employment dis-
crimination, may be applied in either state or federal courts. For a variety of reasons, including the conven-
ience of state courts and familiarity of lawyers with state court proceedings, more plaintiffs who have such a
choice may elect to have their cases tried in Virginia’s state courts.
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o An Identity Crisis in the Professions

In the last few decades, doctors and lawyers, as well as other professionals, have suffered a loss of public confidence and
esteem. Political scandals, the frequency of malpractice suits and the close scrutiny by the media have “de-mystified” the learned
professions. In the future, the public is likely to be influenced by an awareness of the limitations of professional advisers and the

fallibility of authority figures, such as doctors, lawyers and judges.

Implications:

In the years ahead, the judicial system will need to work vigorously to alter the public’s perceptions of the
court as an overcrowded, rigid, institution in which the quality of justice is uncertain.

Undoubtedly, courts will consider more effective public relations efforts, more interaction with young
people through the schools and more attention to “customer services” and the treatment of litigants and

others.

RespoNDING To CHANGE...
|

The combined effects of the demographic, social, political, economic and technological trends emerging from the
past and present, coupled with utterly new developments, will shape the various possible alternative futures. Each of
the potential futures has as a shared component—change. Courts and all other institutions must be able to respond
creatively and effectively to these challenges. Charting a precise course in advance is not possible. The judicial
system, instead, must develop its underlying philosophy which will serve as a beacon even in the presence of uncer-
tainty and change. Thomas Jefferson, in crafting the Declaration of Independence, molded a charter which has
focused our nation’s progress for two centuries. Likewise, the Virginia judicial system must respond to shifting forces
and attitudes of society with a coherent sense of purposec and mission.

The mission of the Virginia judicial system is:

To provide an independent, accessible, responsive forum for the just resolution of
disputes in order to preserve the rule of law and to protect all rights and liberties
guaranteed by the United States and Virginia Constitutions.

As the conceptual and practical guide for future direction, this mission evokes several themes which frame the
Commission’s visions for the next century. Twenty-First Century Virginians will need and expect the courts to
resolve disputes justly, to administer themselves effectively and to preserve the public trust.
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- CHANGE WitH CONTINUITY
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While change is inevitable, continuity is essential to all human institu-
tions. The bridge to the future must be firmly based in the proven values
of the present. A rich heritage supplies such a foundation for the Virginia
judiciary. The Commission’s prescription for change seeks both to pre-
serve the historic core of the judiciary and to create the type of forums,
procedures and services essential to the Twenty-First Century.

Emerging trends reflected by various modeling and forecasting techniques
offer a glimpse of the future. Since mankind has the capacity to dream and
to fulfill those dreams, however, the Commission on the Future of
Virginia's Judicial System has enhanced its view of the future by incorpo-
rating a desired direction for the justice system. Our vision of the pre-
ferred future represents a blending of our expectations of what will occur
and our dreams and aspirations for what should occur.
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To RESOLVE JuSTLY...

The core mission of the Virginia judicial system for over two hundred
years has been to resolve disputes. Courts in the Twenty-First Century
will continue to have as their primary goal the just resolution of disputes.
Attention in the future will focus on how the courts address this goal and
on the quality of the results. New emphasis will be placed on the methods
of dispute resolutions. The mechanisms used must seek to resolve the
dispute rather than simply to decide the case. Yet, the process so con-
structed must be at all times a just one. This precept means, at least, that
all persons are afforded access to the dispute resolution forum, that the
system responds to the changing demands of society, and that the proceed-
ings are conducted in an expeditious, fair manner with equal application
toall.
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IN THE FUTURE, all persons will have effective
access to justice, including the opportunity to resolve
disputes without undue hardship, cost, inconvenience

or delay.

Dimensions - The quality of justice rendered by a judicial system cor-
relates directly with citizens’ ability to gain access to the courts, the
cost involved in participating, the ease with which each dispute is
resolved and the time required for disposal of cases. The courts must
be accessible to all who desire to and are required to use them. Re-
moval of such barriers as complex procedures, high costs, inconven-
ience and lack of information on available resolution mechanisms will
improve access to justice. Cost, as well as delay, may create artificial
barriers to court usage. The court system must work with the legal
community to ensure the availability of legal services for the poor and
persons of modest means. Clear language and simple procedures will
open the courts to a broader range of users and will enhance their
acceptance of the results. Courts should discharge their responsibili-
ties in a timely, expeditious fashion and should avoid a backlog of
cases. Delay impedes factual recall, predictability, finality, deterrence
and rehabilitation. 1t also engenders injustice and hardship. To reduce
delay courts must take control of their dockets and institute calendar
management practices aimed at achieving the prompt disposition of all
cases. Courts which are accessible, affordable, usable and efficient
offer an appropriate forum in which to seek justice.

1.1 Recommendation: Court facilities should be designed, built
and renovated according to statewide standards which reflect the
public’s need for convenient access to the services of the judicial system.

Rationale: The public expects reasonable access to the courts, and our
federal and state constitutions guarantee equal access to the legal
system. Equality of access requires the reduction or elimination of
physical barriers to users who may be in wheelchairs, vision-impaired,
hearing-impaired or otherwise physically challenged. Limited access
to translators for persons who do not speak English represents a
barrier of a different nature, as do lack of child care, parking or direc-
tional signs. The safety of the public and of court personnel must also
help shape the design and staffing of these facilities. In addition,
convenient access for the public may require the establishment of
satellite court facilities at population centers within the community.

The Virginia Courthouse Facility Guidelines were adopted by the
Judicial Council in 1987. These guidelines should form the foundation
for standards to be developed, implemented and periodically updated
for courts across the Commonwealth. Adoption of such standards
may require state funding incentives for local court facilities. Along
with the application of these standards, the State Court Administrator
should begin an evaluation of all state courts to identify and eliminate
barriers to equal access, notably those barriers related to physical
access, safety and convenience.
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1.2 Recommendation: Court forms and procedures should be simpli-
fied.

Rationale: A valid complaint about access to our judicial system is the
difficulty of reading and understanding forms that are often required to
gain access to the courts, or of understanding the procedures themselves.
Such forms must be written in readily intelligible language, avoiding
legalese and Code citation. Court procedures should be designed with
the user in mind and not for the convenience of the system or its person-
nel.

Along with standardization of legal forms, Virginia’s courts should
adopt uniform computer-generated forms for all types of cases. Auto-
mated document preparation should be used to file civil and criminal
cases. With the growth of electronic filing, software should be written
that takes the filer through a series of questions and eventually generates
a standard form of filing. Such a program would automatically insert
basic data elements on the form. This process would assure the inclusion
of all essential information, aid the filer in focusing on the key issues in
the case and reduce the risk of inadvertent omissions or gaps.

1.3  Recommendation: Court records should be made more accessible
by providing remote computer access from libraries and other public
buildings.

Rationale: Most court records are public, whether stored on paper,
computer or videotape. Citizens should be able to use technology to
gain access to court information. Without a special effort to provide
access through remote computer terminals, access to court records will
tend to be restricted to the “technology rich”—law firms, businesses,
large institutions and to individuals with sophisticated equipment.

Citizens are not charged when they examine public records in person or
when they view court records from a public access terminal at the
courthouse. Thus, members of the public should not have to pay when
they retrieve from remote locations public information stored on a
court’s automated information system. Courts should, therefore, receive
funding to place terminals and computers in libraries, public schools and
other public buildings. The courts, like banks and other businesses,
should supply remote stations for the public. The courts might, how-
ever, recover the direct costs of special services such as reproducing
videotapes or conducting customized computer searches. Moreover, the
courts should be reimbursed for the cost of any special facilities such as
high speed lines or computer ports and modems installed for the use of
individuals, businesses or law firms.
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1.4  Recommendation: Economic barriers to legal representation for
poor and middle income Virginians should be eliminated by increased sup-
port for Legal Aid services, the promotion of prepaid legal services and
greater participation by members of the bar in providing pro bono services.

Rationale: The fees of lawyers pose a significant economic barrier to
many poor and middle income citizens in their attempts to access the
civil side of the courts. Efforts must be made on several fronts to reduce
this barrier.

Legal Aid offices are presently understaffed, underpaid and must often
limit their services. These conditions will worsen in the future as the
number of poor citizens increases along with the volume and complexity
of litigation. To meet this growing need, participation in the Interest on
Lawyer’s Trust Accounts (IOLTA) program should be made mandatory.
In addition to such a mandatory and comprehensive IOLTA program, a
majority of the income so generated should be designated for legal aid
services. In this and other ways, the Virginia General Assembly and the
Virginia Law Foundation should collaborate to provide additional
funding for legal aid offices throughout the Commonwealth.

The Virginia State Bar and private industry should jointly evaluate the
need for prepaid legal services and develop a plan to meet the demon-
strated need. The Commission endorses the work of the Legal Services
Corporation of Virginia and the further exploration of support for other
prepaid legal insurance vendors doing business in Virginia. The goal for
such programs is to help underwrite the high costs of legal services in
order to make lawyers available to the general public.

The private bar should continue to make its services available to the
poor, pro bono, in civil matters. The increasing complexity and cost of
litigation suggests a critical need for a greater commitment by the private
bar to provide services to these citizens who cannot afford the cost of so-
phisticated legal services. The time and cost involved in litigation
should not inhibit access to the legal system and must not dilute the
quality of justice. Members of the bar, individually and collectively,
should consider ways of meeting the need for legal services to the poor.
The State Bar should investigate ways of providing legal services to the
poor which encourage participation and service by bar members.

1.5  Recommendation: Public defender offices should be established
in each judicial circuit as the primary means of providing legal representa-
tion to indigent defendants in criminal cases.

Rationale: Meaningful access to the courts often depends on access to
legal counsel. It is well settled that indigent criminal defendants have a
constitutional right to a lawyer at public expense. There is a disagree-
ment, however, as to whether criminal defendants are better represented
by court-appointed counsel or by public defenders. The Commission
believes that both systems are needed and that each needs improvement
to better meet the goal of equal access in criminal proceedings. The
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primary channel for such representation, however, is through appropri-
ately staffed and funded public defender offices covering the entire state.
Court-appointed counsel should continue to handle those cases in which
the public defender has a conflict of interest or when workload precludes
the public defender from accepting the assignment.

A public defender system, with adequate staff and technical resources,
should be established in each judicial circuit. Statewide training should
be provided for all public defenders and court-appointed counsel by the
Public Defender Commission. Standards should be established for
court-appointed criminal defense, requiring, for example, some mini-
mum level of practice under the supervision of experienced public
defenders.

Since court-appointed counsel will continue to be needed, the General
Assembly should increase the compensation levels for such attorneys so
that experienced and capable criminal defense lawyers will be more
likely to accept such assignments.

1.6  Recommendation: Time standards and improved calendar man-
agement practices for the processing of all cases, trial and appellate, should
be adopted and monitored.

Rationale: The court system should resolve disputes in a timely and
efficient manner. Unwarranted delay impedes the search for justice. The
question of delay must be evaluated from the perspective of the public,
as well as the operation of the system itself. The public measures delay
from the date a crime is committed or a civil wrong occurs. Lawyers and
judges, on the other hand, measure delay from the date a case is filed
with the court. Although courts can regulate cases only from the point
they enter the court system, judges and lawyers must be sensitive to
these differences in perception since the justice system exists for the
public, not the system itself or the people who staff it.

The first step in reducing delay is to identify the extent of the problem.
Existing data show that delay exists in many Virginia courts, however,
such data need to be refined in order to gauge more accurately the extent
of the problem in the Virginia court system. The Commission recom-
mends that the court management information system be augmented to
provide for the collection and analysis of the additional necessary data.

Once the statistics have been refined and disseminated, each court
should develop a specific plan for meeting the desired time standards.
The Judicial Council should adopt the American Bar Association’s
Standards Relating to Court Delay Reduction. Those standards include
the following goals for disposition of general civil cases:

(a) 90% completed within twelve months of filing;

(b) 98% completed within eighteen months of filing; and
(c) 100% completed within twenty-four months of filing.
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Criminal cases, in accordance with the ABA standards, should be com-
pleted, from arrest to trial, as follows:

(@) of felony cases, 90% should be completed within 120 days, 98%
should be completed within 180 days and 100% should be com-
pleted within one year; and

(b) of misdemeanor cases, 90% should be completed within 30 days
and 100% should be completed within 90 days.

In addition, the Judicial Council should develop standards on delay
reduction for juvenile and domestic relations cases and small claims
matters.

The Court of Appeals and the Supreme Court should be expected to
meet the American Bar Association’s Standards Relating to Appellate
Delay Reduction. Such standards provide that all cases shall be con-
cluded from the filing of the notice of appeal to date of opinion, within
280 days.

A third way to reduce delay would be a firm judicial commitment to
effective case management by adoption of strong calendar management
practices. The judicial commitment to timely disposition of cases natu-
rally extends to the relationship of the court to the lawyers appearing
before it. While reasonably accommodating lawyers and their clients, it
is the court, not the lawyers or litigants, who must control the movement
of cases. Research has shown that a docket can be kept current only
when the judge supervises the scheduling and progress of all phases of a
case through systematic case management. The judge must have both
the desire and the authority to press attorneys and litigants into resolv-
ing cases in the least time required for full consideration of the issues
presented.

Courts should adopt calendar management practices which stress the
need to reduce waiting time and inconvenience for the public and the
expedition of litigation. Effective calendar management includes these
principles:

A. Once a case is filed, it becomes the court’s responsibility and is
placed on the court’s calendar;

B. Once a case is on the court’s calendar, all interim events are
monitored until the case is resolved;

C. The scheduling of events in a case should be within short time
frames. Ninety days should be the maximum time to set future

events;

D. Lawyers should be expected to be fully prepared so cases can be
effectively concluded; and

E. The court should create both the expectation and the reality that
events will occur as scheduled.
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1.7

The Commission believes that the success of this recommendation would
benefit from the provision of court administrators who, together with the
chief judges of each court, would be trained in the means of reducing
delay.

Recommendation: The Judicial Council of Virginia should adopt

trial court performance standards as a means of self-evaluation and assess-

ment.

Rationale: Most judicial reform focuses on the structures and machinery
of the courts, not their performance. A critical element in judging that
performance is the quality of the result. While performance standards
for courts may be difficult to articulate and even harder to measure, the
Commission believes that the Virginia judicial system can enhance its
performance, credibility and respect by the adoption of such standards.
Models for such standards can be found in the work of the Commission
on Trial Court Performance Standards conducted by the National Center
for State Courts. The performance areas in which standards should be
adopted would cover the basic mission and goals of the court system.

At a minimum, standards could be established in the general areas of

(1) access, (2) expedition and timeliness, (3) equality, fairness and
integrity, (4) independence and accountability and (5) public trust and
confidence.
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IN THE FUTURE, the court system will maintain
human dignity and the rule of law, by ensuring equal
application of the judicial process to all controversies.

Dimensions - In seeking to do justice, courts cannot guarantee that all
parties will be satisfied with the courts’ actions. By definition, courts
deal with disputes involving opposing parties and points of view.
Perfect resolution in each case is obviously not possible. What is
possible, and is the duty of the courts, is providing a fair process,
equally applied. To be viewed as fair, the judicial process should be
consistent and reliable. Decisions and procedures should reflect
faithful adherence to legally accepted principles and relevant laws.
Due process and equal application of the laws should eliminate
disparate treatment of participants. The dignity of the judicial process
also presumes a reciprocal dignity afforded to each individual who
comes before the courts. A diligent search for truth conducted in an
environment of mutual respect with equality of process will allow the
courts to fulfill the reasonable expectations of society and to maintain
the rule of law.

2.1 Recommendation: The goal of a just system for resolving
criminal charges should be deterrence, designed to eliminate repetition of
criminal behavior and to protect the public. *

Rationale: In order to deter repetition of criminal behavior and to
merit the respect of society for disposition of criminal charges, the
courts must have a variety of dispositional alternatives for defendants.
These alternatives should include incarceration, technological restraint,
fines, restitution, reparation and education. Institutional resources
should emphasize the development of work skills and treatment of
physical and mental disabilities as well as of substance abuse.

The young, the mentally ill and the mentally impaired should be
accorded treatment by the courts in the handling of their cases which
recognizes their lack of capacity. Realistic sentencing alternatives for
these special groups must be developed. While equals must be treated
equally, justice also demands that persons who are not equal be treated
differently.

* Separate comments are filed in the Appendix regarding recommendations
followed by asterisk.
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2.2

Recommendation: To promote the public’s trust in the sentenc-

ing process, the court should explain orally and in writing at the time of .
sentencing the reasons for the sentence being imposed. The Executive
Branch should develop ways to inform the public and offenders about the

methods used to determine release dates.
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Rationale: This disparity between the length of sentences imposed and
the length of time some convicted offenders serve in prison has created
public concern and confusion. Enhancing public understanding on the
length of confinement for criminal offenders will require concerted
efforts both by the judiciary and the Executive Branch. Judges should
assume responsibility for explaining the part of the sentencing process
over which they have control. However, matters such as the opportunity
for parole and other early release possibilities are determined by the Ex-
ecutive Branch. Therefore, in order to further the concept of “truth-in-
sentencing”, the Executive Branch should devise ways to inform both
citizens and offenders about the methods used to determine parole
eligibility including projected release dates for specific offenders.

While the Commission believes that the use of parole should continue, it
urges the Executive Branch to better inform the public on the necessity
for and benefits of the parole system. Parole takes into account that indi-
viduals must be evaluated at different points in their lives. A sentence
may seem appropriate at the time it is imposed; later re-examination
may permit a reduction of that sentence consistent with the interests of
society. Parole also offers an effective tool in preserving order in correc-
tional facilities as well as serving as protection for the public. Allowing
offenders to serve their maximum sentence and then be released to the
public without supervision could present a serious danger to the public.
The successful transition from confinement to the free world is often de-
pendent upon supervision and counseling by a parole officer.

Recommendation: Jury sentencing should be abolished.

Rationale: Current jury sentencing practices in Virginia preclude the use
of critical information by juries after a determination has been made that
the accused is guilty. The jury simply does not have additional back-
ground information concerning the accused, data concerning punish-
ment in other cases for comparable offenses and the power to impose
alternative dispositions to fines and/or incarceration. In order to be
effective, sentences must be tailored to the offender and be comparable
to other similar offenses and offenders. Inconsistency in the rendering of
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jury verdicts undermines the public’s confidence in the courts. Not only
do judges have access to more information and broader options; by
virtue of their training and experience, they have substantially greater
expertise in sentencing. Only six states, including Virginia, retain jury
sentencing. The Commission believes this practice no longer serves the
Commonwealth’s best interest.

Recommendation: Sentence disparity should be minimized by

the systematic analysis and dissemination to judges of historical sentenc-
ing data.

2.5

Rationale: Equal application of the court process requires that defen-
dants with similar characteristics and who commit similar crimes should
receive comparable sentences. Statistical analysis can be used to identify
those defendants who should receive similar sentences. Collection and
dissemination of historical sentencing patterns of all Virginia courts will
provide sitting judges with a valuable tool for reducing unwarranted
sentence disparity and for enhancing fairness in the trial process.

Recommendation: The jury system should be strengthened by

improving the selection process and the jury’s methods of operation.

Rationale: The Commission expects the jury will remain a fundamental
part of our system of resolving disputes. Steps must be taken, however,
to strengthen the jury system, so that it remains viable and adapts to the
changes of the Twenty-First Century.

A. Representativeness and randomness in the selection process
enhance the constitutional safeguard of trial by jury. There
should be statewide uniformity in jury selection procedures, so
that all litigants in the Commonwealth receive the full benefits of
randomness and representativeness regardless of the size or
location of the area in which their case is to be tried. The Uni-
form Jury Selection and Service Act was developed to provide a
statutory means of meeting these goals, and consideration
should be given to its adoption in Virginia. Compliance with the
Act should be regulated by the Virginia Supreme Court.
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B.

Implementation of the Standards Relating to Jury Use and Man-
agement in Virginia should be encouraged with the following
standards being adopted as advisory rules of court, and with
their implementation monitored by the State Court Administra-
tor:

Standard 6: exemption, excuse and deferral

Standard 7: voir dire

Standard 8: removal from the jury panel for
cause

Standard 10: administration of the jury system

Standard 11: summoning

Standard 12: monitoring the jury system

Standard 13: jury use

Standard 14: jury facilities

Standard 15: financial allowances to jurors

Standard 16: juror orientation and instruction

Standard 18: jury deliberations

Standard 19: sequestration of jurors

Standard 20: protecting jurors from employment
discrimination

To encourage maximum participation and to minimize hard-
ships, creative methods should be developed for compensating
jurors. In addition to simple remuneration for time spent in jury
service, compensation should include ways of meeting other
hardships, such as the need for dependent day care, which arise
from the nature of the jury service commitment. The current
payment of twenty dollars per day for jury service often meets
only a fraction of the actual expense incurred by jurors. The
Commission believes that the cost of jury service should be a
burden of government, not of the individual juror. While no
system involving a flat per diem rate can ensure that every juror
will be fully compensated, a significantly higher payment for
each day of jury service could alleviate the burden on most
jurors.

Upon application, unemployed jurors, as well as those who are
not being paid by their employer during jury service, should be
reimbursed for actual expenses incurred for dependent care. As
an alternative to full direct reimbursement, a court might
provide dependent care facilities on the courthouse premises.
Expenses for child care, as well as the cost of care for elderly
dependents, can greatly aggravate the burden of jury service.
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D. Technology now makes it possible to orient potential jurors
through videotapes on the jury process. In the future, such
orientation will be possible at home by cable television programs
focusing on particular courts and on the special information
needed by each citizen called to serve on a jury, such as direc-

' tions to the courthouse and parking. Video and computer
technology may improve juror orientation and education. In
addition, a new jury handbook should be developed, using a
question and answer format. The handbook should address
matters related to the comfort and convenience of the jurors, in
addition to informing them about trial procedures. A local
supplement to the statewide handbook should give specific
information such as availability of public transportation and day
care.

E. Trial procedures should be modified to facilitate the jury’s
understanding of the issues. A rule of court should be adopted
to allow juror note taking. The rule should provide for a cau-
tionary instruction alerting jurors to limitations inherent in the
note taking process. A rule of court also should be adopted to
provide for instruction of the jury at different points during the
course of a trial. Because trials can be long and complex, flexible
instruction procedures also can help the jury to understand the
issues of a case, thus aiding its decision-making ability. A rule of
court also should be adopted to provide for making videotaped
testimony of witnesses available to the jury for use in its delib-
erations.

2.6 Recommendation: All occupational exemptions, as well as the
automatic right to claim exemptions from jury service, should be abol-
ished.

Rationale: The allowance of exemption from jury service based on
occupation or status erodes the public’s perception of fairness and
uniformity of treatment. It also diminishes the quality and representa-
tiveness of the jury panel. To relieve the burden on citizens, the length of
jury service should be reduced and individual deferrals or excuses from
jury service should be permitted only on a hardship basis.
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2.7  Recommendation: Non-unanimous verdicts should be permitted
in civil cases, where at least 75% of the jurors agree.

Rationale: There is evidence that the civil jury system contributes to
delay in litigation. The need for unanimity often prolongs trials. The
non-unanimous verdict increases court efficiency without sacrificing jury
trial safeguards. Fewer hung juries result; the unreasonable juror no
longer threatens the majority consensus. Costly retrials are fewer. Jury
tampering is more difficult because several jurors instead of merely one
must be corrupted. More than half the states now permit non-unani-
mous verdicts in civil cases. With the safeguards that at least 75% of the
jurors must agree on a verdict, and that the jury has deliberated fora
minimum time period, Virginia also can take this step to reduce civil trial
delay without sacrificing the right to a jury trial.
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IN THE FUTURE, the judicial system will be man-
aged actively to provide an array of dispute resolution
alternatives that respond to the changing needs of soci-

ety.

Dimensions - Resolving disputes in a peaceful manner is a para-
mount obligation of government to its people. To offer the most effec-
tive, responsive and appropriate methods for resolving disputes, our
justice system must be able to offer alternative dispute resolution
programs along with adjudication. Delay, cost of litigation, complex-
ity of the court process, insensitivity to litigants and lack of access
weaken the current court system. Because disputes differ widely in
nature, adjudication is not always the most appropriate means of
resolving all cases. In the future the court system should offer a range
of options for resolving disputes. Adjudication and other dispute
resolution methods would continue to be available. Such a system
would represent a departure from the traditional adversary system by
offering disputants the chance to choose the best method for resolving
their differences. That method may lie anywhere along a continuum
from traditional adjudication at one end, with a third-party decision
maker, to conciliation, at the other end, where the parties alone reach
a decision. In fashioning non-traditional dispute resolution alterna-
tives, either by the courts or by private enterprise, means must be
developed that offer an opportunity to deal with the causes of the
underlying issues in a dispute. New approaches must find ways to
reduce hostility between disputants, to gain acceptance of the out-
come and to restore a sense of control to the parties. Embodying these
fundamental concepts in all resolution mechanisms will achieve a
greater sense of justice in the individual case.

3.1  Recommendation: Alternative dispute resolution methods
should be developed both within the court system and by community-
based providers.

Rationale: Because the courts are widely perceived as our principal
channel of justice, alternative dispute resolution must be part of the
court system. Putting alternative dispute resolution services under
the court’s umbrella (1) is an efficient way to make easily available a
variety of dispute processes; (2) provides these services in addition to
adjudication at public expense; and (3) helps the public become
familiar with the alternative mechanisms. In addition to in-house
programs, the court should be able to use certified external dispute
resolution services which act as agents of the court system. A justice
system that offers both institutionalized and community-based
alternative dispute resolution services would broaden access and
encourage innovation.
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3.2

At the local level, each judicial circuit should have the capacity to offera
wide array of adjudicative and consensual dispute resolution services,
such as adjudication, arbitration (binding and non-binding), mini-trials, -
summary jury trials, mediation and negotiation. The major appeal of
this combination is its flexibility; it would offer disputants an opportu-
nity to fit the process to their particular dispute rather than requiring the
parties to fit their dispute to the framework of the adversary system.
Although the needs and resources of each locality may differ, each
judicial circuit should have available to it the same array of dispute
resolution services. Those services could be physically within the court
system or under the auspices of the court.

Recommendation: Virginia should create an Office of Alterna-

tive Dispute Resolution Services and should commit public funds to the
development of alternative dispute resolution services outside the court
system.

Rationale: Because alternative dispute resolution is an emerging field
and because the localities’ needs are diverse, Virginia should create a
centralized alternative dispute resolution resource office within the
judicial branch that would (1) identify alternative dispute resolution
resources throughout the state and serve as a source for referrals to
competent providers; (2) encourage and promote the use of alternative
dispute resolution in all judicial circuits with information and support as
needed; (3) serve as a clearinghouse through which localities could share
information to improve their respective programs; (4) participate with
localities in structuring and evaluating experimental or pilot alternative
dispute resolution programs; (5) provide materials and assist in improv-
ing public understanding about alternative dispute resolution;

(6) license providers of dispute resolution services; and (7) serve as a
channel to help fund and encourage the creation of alternative dispute
resolution programs by community providers.

If the court system cannot completely provide the means for resolving
disputes, government must be willing to subsidize such services outside
the court system. Virginia also should encourage the development and
use of alternative dispute resolution services outside the court system,
such as those offered by the community and private institutions. These
options will likely promote innovation, be responsive to public demands
and increase access to alternative dispute resolution mechanisms.
Courts should benefit from such outside services encouraged by the
state. Thus, in addition to using court-based alternative dispute resolu-
tion, courts should have the authority to refer appropriate cases to
licensed alternative dispute resolution providers outside the court
system. To the extent cases are referred outside the system, remunera-
tion should be provided for those services.
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3.3

3.4

Recommendation: Virginia should experiment with dispute
resolution services such as the multi-door courthouse program.

Rationale: Consistent with the management approach encouraged in
this report, the state court system should monitor the changing needs of
our society with regard to dispute resolution and should participate with
localities in structuring and evaluating experimental programs, with a
view toward promoting the best of them statewide. For example,
Virginia should establish a pilot project for a “multi-door courthouse”
program. The multi-door courthouse concept is a case administration
system that helps to pair a dispute (before or after a complaint is filed)
with an appropriate judicial or extra-judicial forum, including adjudica-
tion, arbitration, summary jury trial, mediation, conciliation, administra-
tive hearing or other program. Attempting to “fit the forum to the fuss”,
a trained intake specialist helps the parties select the “door” or method
most appropriate for resolving their dispute. All “doors” are considered
equal; if the first one chosen does not resolve the problem, the parties are
encouraged to try others. This pilot program exemplifies the potential of
a state level Office of Alternative Dispute Resolution Services.

Recommendation: Dispute resolution mechanisms in addition to

traditional adjudication should be available for civil and, where appropri-
ate, criminal cases.

Rationale: Dispute classification is a complex science, and research into
that process is just beginning. The types of civil disputes that may be
served better by alternatives to the traditional, formal adversary system
include neighborhood conflicts, complicated commercial disputes,
interfamily problems, labor charges, environmental rule-making, school
discipline and international conflict. Other examples include disputes
involving employment, retirement, discrimination, disability, traffic
matters, surrogate mothering, child custody and support, divorce, water
and land use, local governments and siting of landfills and toxic or
hazardous waste dumps.

For criminal offenses, alternative dispute resolution programs based
primarily on conciliation, mediation and arbitration could be used to
provide more timely, equitable and flexible remedies. Consistent with
the need to protect constitutional rights, alternatives could be pursued in
some criminal cases either before a person is charged with an offense, at
the pre-trial level, or before sentence is imposed, depending on the
nature of the crime. Provision for the resolution of disputes between the
complaining parties in the neighborhood where they live or where the
dispute arose should, for example, be an integral part of the develop-
ment and location of these alternative dispute resolution programs. The
establishment of such alternatives and guidelines for case referral should
be within the control of the court.
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3.5

Recommendation: Consistent with the litigants’ right to trial,

judges should have the authority to order mandatory participation in

dispute resolution programs.

3.6

*

Rationale: Where the court identifies a form of alternative dispute
resolution appropriate for a pending dispute, it should be empowered to
order the parties at least to try the alternative mechanism. Citizens
unfamiliar with alternative dispute resolution services thus will be
exposed to them and may come to appreciate the need to take responsi-
bility for their own disputes without immediately or instinctively
turning to the courts for relief through adjudication.

A mandatory referral option would be balanced by the parties’ right to
return to court if the alternative procedure failed to resolve the dispute.
Because a case must be pending for a court to mandate referral, the court
would merely postpone its consideration of the case while the parties try
the alternative dispute resolution mechanism. Experience suggests that
this process would not add another layer to the court system because the
parties rarely return to court.

While advocating that Virginia embrace the concept of alternative
dispute resolution, the Commission acknowledges that the right to trial
must be preserved. This right is fundamental to the concept of justice in
the United States. Even when the parties pursue an alternative, the right
to trial always will remain available to them, unless they voluntarily
relinquish that right by, for example, choosing binding arbitration.

Recommendation: Technology may be used to identify the ap-

propriate method for resolving particular disputes as well as to enhance
the overall effectiveness of dispute resolution.

Rationale: Technology may be effectively used in a multitude of areas
from identifying cases that could benefit from alternative dispute
resolution, and matching them with the most appropriate forum, to
using computers in mediation sessions or assisting arbitrators in reach-
ing their decisions. For example, court computers (especially with the
widespread use of electronic filing of cases) could identify cases whose
characteristics would make them candidates for alternative forums. The
prospects for the use of technological advances in relation to alternative
dispute resolution are exceeded only by the prospects for creating new
methods of alternative dispute resolution to meet society’s future needs.
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3.7

Recommendation: Extensive education about conflict resolution

services should be offered to every segment of society.

3.8

Rationale: Education is critical to stimulate increased use of alternative
dispute resolution mechanisms, which remain relatively unfamiliar to
both the legal profession and the general public despite the burgeoning
interest in such options. Education about alternative dispute resolution
should be widespread. Judges, lawyers, law enforcement personnel, the
general public, businesses and students should be familiar with the serv-
ices offered and their use.

Each segment of the population should educate its own, with the Office
of Alternative Dispute Resolution Services providing coordination and
materials where necessary. Law schools especially should teach students
how to use consensual problem-solving techniques such as mediation.
The education of elementary and secondary school students in the use of
consensual problem-solving techniques may prepare future generations
that are more knowledgeable about those techniques.

Recommendation: The jurisdiction of the trial courts should be

altered to permit administrative disposition of disputes which require little
discretion.

Rationale: Some matters which now require judicial attention could
more effectively and efficiently be resolved by administrative means.
The Commission recommends that uncontested traffic infractions, in
which an individual elects to pay a fine, be processed by the Department
of Motor Vehicles. Contested infractions should be heard initially by
hearing officers or administrative law judges, within DMV, thus allow-
ing judges to concentrate on cases that demand their decision-making
expertise.

The Commission recommends that appeals from administrative deci-
sions in traffic cases be taken to the trial courts under the Administrative
Process Act. The administrative decision would be final unless it were
not supported by substantial evidence or were otherwise not in accor-
dance with law.
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To ADMINISTER EFFECTIVELY...

Once the purpose or mission of the courts is established, the challenge is to
identify strategies that will accomplish this mission. This requires insightful
planning, active management and sound administrative policies. Although the
courts have made great strides in the development of an administrative capabil-
ity, the complexity and volume of future problems will necessitate the introduc-
tion into the court system of more innovative and sophisticated management
approaches. Courts must assume control of their own destiny, and must,
therefore, shift from passive administration to a more active level of manage-
ment and leadership.
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IN THE FUTURE, Virginia’s judicial system will be
structured and will function in a manner that best fa-
cilitates the expeditious, economical and fair resolution
of disputes.

Dimensions - The basic task of a court system is to resolve disputes.
The organization of the court system and the procedures used by the
system should promote the prompt, cost-effective and just discharge
of this primary duty. Among the principles most often cited as con-
tributing to this objective are unification, flexibility, efficiency, respon-
sibility, conservation of resources and professionalism in the admini-
stration of justice. Integration of these principles into the court
system’s structure and procedures will allow the filing and processing
of cases to be as simple and orderly as possible with even-handed
consideration given to each case.

4.1  Recommendation: The trial courts should be reorganized into
a single-tiered trial court with divisions. *

Rationale: Virginia presently has two levels of trial courts—circuit
courts which are courts of general jurisdiction, and district courts
which are courts not of record with limited jurisdiction. The current
two-tiered trial court system inhibits the mobilization and concentra-
tion of judicial resources where they are most needed. The overlap-
ping jurisdiction of the two tiers is unnecessary; the division of family
matters between the two tiers is illogical and inefficient. De novo
appeals from the district courts to the circuit courts may be unavoida-
bly duplicative and wasteful of judicial resources.

The Commission recommends a single unified trial court of general
jurisdiction. This court of record will be organized in divisions, and
will provide a more flexible, efficient and cost effective system for re-
solving disputes in the Twenty-First Century. Suggested divisions
would include one for most matters now handled by the circuit court,
one for matters now handled by the general district court and one for
family matters (including most matters handled by the juvenile and
domestic relations district court plus other family matters such as
divorce and equitable distribution presently handled by the circuit
court.)

Judges will be selected generally for the trial court, and not for
specific divisions. The Chief Judge of the court will be responsible for
assigning judges to the divisions and will establish the rotation
schedule among the divisions. Assignment to a division will be fora
fixed term, long enough to enable the judge to become productive in
the work of the division. Rotation periods of one to three years are
recommended for this purpose. Regular rotation should reduce burn-
out and the sense of isolation which very long or permanent assign-
ments may create.
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4.2

When a vacancy exists in a family division within a court, a judge should
be selected for primary assignment to that division. The family division
judge may opt for an extended assignment to the family division rather
than participating in the regular divisional rotation.

To meet the demands of the courts’ caseload on an immediate basis, the
Chief Judge will have the authority to call upon the judges of any
division to help temporarily with the work of any other division.

Within the unified trial court, the family division will continue to need
adequate and appropriate court services such as now are provided by
the court services unit. Continued coordination with Executive Branch
providers of these services will be important to effective family division
operation.

Recommendation: The jurisdiction of the Court of Appeals

should be expanded to include jurisdiction over all civil appeals. *

4.3

Rationale: The now constricted civil jurisdiction of the Court of Appeals
is unusual, if not unique, among the thirty-seven states with intermedi-
ate appellate tribunals. With the existing split jurisdiction the time
required to process an appeal from the circuit courts through the Su-
preme Court has increased to more than three years.

The Commission recommends that the Court of Appeals be recognized
as the principal means by which most litigants obtain appellate review,
leaving the Supreme Court free to focus on cases of major significance
and to shape the substantive law of the Commonwealth. Given this
focus, each appellate court could develop procedures best suited to
accomplish its role in the appellate process. For example, the Court of
Appeals can sit in panels, use summary dispositions, and can be ex-
panded as the caseload increases. While such procedures are suitable for
the intermediate appellate court, they would not be appropriate for the
appellate court of last resort. Rearrangement of this jurisdiction together
with the necessary enlargement of the Court of Appeals would contrib-
ute to reduction of appellate delay and to expansion and improvement of
appellate review.

Recommendation: Appeals from the trial courts should be to the

Court of Appeals as a matter of right in both civil and criminal cases;
further appellate review by the Supreme Court would be within its discre-
tion by writ of certiorari. *

Rationale: Virginia is the only state having an intermediate appellate
court that does not grant an appeal of right in most civil and criminal
cases. While some appellate review is provided under the existing
system of petition to the Supreme Court, the Commission recommends
that appeals go from the trial court to the Court of Appeals as a matter of
right rather than by petition. Although appeals in criminal cases would
lie as a matter of right, defendants still would not be able to appeal when
a guilty plea had been entered.
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4.4

Affording an appeal of right would significantly increase the workload
of the Court of Appeals, especially in criminal cases, and would have
major cost implications. Additional funding would be required for
judges, support staff, court facilities and the Attorney General's office.
Yet, the Commission believes that an appeal of right in both civil and
criminal cases accords with the preferred vision of the judicial system of
the Twenty-First Century in that there should be an opportunity for a
multi-judge review of any decision by a single judge. Other states have
found the fiscal resources necessary to provide appeals of right.

If litigants had an appeal of right, some appeals would be frivolous, just
as today some petitions for appeal are frivolous. Some contend that the
overriding need for finality of decisions would be jeopardized. The
Commission thus recommends that the Court of Appeals have authority
to affirm frivolous appeals summarily without oral argument and to
impose sanctions on parties and their attorneys who press frivolous
appeals. The Court of Appeals should also have authority to reverse
summarily cases which present clear error.

Traffic and misdemeanor appeals, now final at the Court of Appeals,
should remain final after this one appeal. Appeals from small claims
cases should also be final after this one appeal. For all other cases,
appeals to the Supreme Court from the Court of Appeals should be by
certiorari only.

Allowing appeals to the Supreme Court only by certiorari permits the
court responsible for the development of the common law to exercise
discretion as to which cases it will review. Under the current petition
system, the Court must grant any petition where there is reasonable
likelihood that error was committed in the trial court. By utilizing a
certiorari process, the Court could accept or reject an appeal solely on its
own discretion. This practice is consistent with that of the United States
Supreme Court and will allow the Supreme Court to concentrate its
efforts on cases of major importance and cases in areas of the law in
which the practicing bar and the trial bench need guidance.

Recommendation: The procedural law of the Commonwealth

should be modernized and simplified. *

Rationale: Fair and equitable procedures are necessary in order to ac-
complish a just resolution of each case. Procedures that are simple,
understandable and well-reasoned can improve the effectiveness of the
entire court process while reducing costs and delay and improving
access. The Commission believes that Virginia practice and procedure
will be strengthened by eliminating the largely fictional distinction
between law and equity. Forty-six states and the federal courts have
adopted a single form of action. Concerns about preserving the right to
jury trial, trial sequences and the potential for activism among judges
have been addressed in other jurisdictions and could be accommodated
in Virginia.
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Furthermore, consideration should be given to adopting a code of
evidence, clarification of the laws governing statutes of limitation and
the provision of simpler and/or alternative means of handling small
claims. Several options exist for handling small claims, including the
current pilot project for processing small claims under relaxed rules of
evidence in the district division, and providing special training for mag-
istrates (See Recommendation 6.4) which would prepare them to arbi-
trate small claims. All aspects of Virginia procedure must be regularly
monitored so that future improvements such as the adoption of the
federal rules of civil procedure could be considered.

On the criminal side, procedural efficiency could be increased without
compromising defendants’ rights by providing several mechanisms for
initiating felony proceedings. The current system requiring a prelimi-
nary hearing and a grand jury indictment is duplicative and produces
delay. The Commission recommends that future felony prosecutions
commence with a probable cause hearing in the district division, follow-
ing an arrest on a warrant or following the filing of an information by the
Commonwealth’s Attorney. When an information is filed, an accused
can be taken into custody only pursuant to an arrest warrant issued by a
judicial officer. In addition, a grand jury may be convened upon written
request of a citizen, or at the request of the chief judge of the trial court to
respond to complaints not otherwise addressed by the other charging
mechanisms. These recommendations would require changing the
evidentiary rules now applicable to preliminary hearings in order to
allow a finding of probable cause based on reliable hearsay evidence and
extending the Commonwealth Attorney’s authority to proceed to trial on
a felony information and probable cause hearing without indictment or
presentment by the grand jury. Criminal discovery procedures could be
expanded to provide access to the information now often sought in the
preliminary hearing.
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IN THE FUTURE, the courts of Virginia will be
administered in accordance with sound management
practices which foster the efficient use of public
resources and enhance the effective delivery of court
services.

Dimensions - Administration of the court system exists to facilitate
the substantive role of dispute resolution, and to serve the economi-
cal and fair consideration of each case. Concepts drawn from the
management experiences in other organizations, public and private,
can be useful to the judicial system. These concepts include the
formulation and execution of plans for the administration and
delivery of court services. Basic to this planning process is the
development of system-wide policy which will enhance the likeli-
hood of coordinated and uniform actions. Such plans and policies
must be implemented through an administrative framework, with
responsibility extending from the Chief Justice to the trial courts.
The challenge for the administrative components of the judicial
system is to ensure the availability of sufficient resources and the use
of those resources to meet all judicial responsibilities within a cost
range that is acceptable to society and to do so without interfering
with the independence of the judiciary in the decision-making
process. Moreover, the courts as a public entity are accountable for
their use of limited public funds. Such accountability requires a
constant process of self-assessment and public scrutiny. Application
of these concepts will strengthen not only the quality of the result in
individial cases but also the public’s respect for the process.

5.1  Recommendation: Administrative operation of the court
system should be under the direction of one policy-making body.

Rationale: In the business world, no corporation would manage
itself with two boards of directors. Yet, the judicial branch of state
government currently operates with two policy-making bodies—the
Judicial Council and the Committee on District Courts. The Com-
mission recommends that the Judicial Council be recognized as the
sole policy body for the judicial system; the Committee on District
Courts would be abolished. The present structure—under which the
Judicial Council sets policy for the circuit courts and the Committee
on District Courts sets policy for the district courts — divides
responsibility and invites confusion and inconsistency. Moreover,
the current structure of the Committee on District Courts places a
body, the majority of which is composed of legislators, in a position
of setting policy for the judicial branch of government. This arrange-
ment is questionable in light of the constitutional requirement of
separation of powers.
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5.2

The Judicial Council should be concerned with establishing policy,
overseeing general operations and assuring the mechanisms and re-
sources for continuous and long range planning for the courts. Non-
lawyer citizens should be added to the Judicial Council in order to assure
a broader perspective in setting judicial system policy. As the policy-
making entity for the courts, the role of the Judicial Council will be
expanded to address many of the issues raised by these recommenda-
tions.

Recommendation: To enhance administrative responsibility

within the judicial system, the Chief Justice should be selected for a four-
year term by the Supreme Court from among its members, should have the
authority to approve the chief judge of each circuit selected by judges of the
circuit and should have the authority to assign any judge temporarily to
another court in order to fulfill that court’s mission.

Rationale: The Chief Justice is and should remain the administrative
head of the judicial system. While the present seniority method of
selecting the Chief Justice has worked well, the increased managerial
responsibilities of the Chief Justice in the future argue for a selection
process, such that administrative, managerial and leadership abilities can
be considered. Selection of the Chief Justice by members of the Supreme
Court, in whatever way the Court determines, for a four-year term and
with the ability to serve successive terms, should permit the choice of the
most qualified person to lead the judicial system.

The Commission also recommends that the Chief Justice have the
authority to approve the selection of trial court chief judges by judges of
the circuit. The chief judges of the trial courts should serve four-year
terms, and be eligible to serve no more than two consecutive terms. Ver-
tical accountability to the Chief Justice should enhance the uniformity of
judicial services to the public throughout the state and foster increased
accountability within the judiciary for achieving statewide objectives and
policies. The Chief Justice should have the authority to designate and
temporarily assign any trial court judge to another court in order to
fulfill the court’s mission of prompt and efficient dispute resolution.

This option should eliminate the need for substitute judges. The use of
trial court judges to assist the Court of Appeals should also be permitted,
with safeguards to prevent a judge sitting on an appeal from his or her
own trial court.

At the local level, the chief judge of the trial court must assume greater
responsibility for the performance of the court, not only in administra-
tive activities (e.g., personnel, budget, fiscal management and planning)
but also in caseload management. These responsibilities call for adminis-
trative abilities and leadership qualities on the part of the chief judge, as
well as time to develop and implement policies to further the court’s
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5.3

mission at the local level. Chief judges should receive added compensa-
tion reflecting their increased administrative responsibilities. Because
management responsibilities for chief judges will continue to increase,
educational opportunities to develop increased proficiency in case,
personnel and financial management should be available.

Recommendation: The Constitution of Virginia should be

amended to abolish the office of the elected clerk of court. A trial court ad-

ministrator should be appointed to perform all court-related functions.

54

*

Rationale: To assist the chief judge with the increased administrative
tasks, to assure that administrative functions do not prempt the judge’s
primary role as impartial decision-maker, and to ensure direct accounta-
bility, the Commission recommends that each trial court have a trial
court administrator appointed by the chief judge. Each trial court
administrator should serve at the pleasure of the chief judge and be a
member of the judicial system’s personnel system and should be selected
on the basis of managerial and administrative abilities.

The Commission further recommends that the elected constitutional
office of clerk of court be abolished. An elected official is not required in
a position which is primarily administrative and ministerial, and does
not determine public policy. The trial court administrator and deputies
will perform the court-related functions (case processing) now per-
formed by the elected clerk of court. Tasks now handled by the elected
clerk of court that are not directly court-related, such as recording deeds
and issuing hunting licenses, should be transferred to the Executive
Branch.

Creating the position of trial court administrator will enhance each
court’s capacity for administrative management. Such a step would
provide opportunities for recognizing and developing the capabilities of
employees to improve administrative services for the court. The quality
of these services will reflect both the skill and commitment of the staff.
Hiring capable individuals and providing them with initial and continu-
ing training will increase efficiency in the courts and provide profes-
sional development for the employees. At the same time, programs that
identify performance expectations and provide the tools necessary for
achieving them should be available to measure the effectiveness of the
employees.

Recommendation: The operation of the court system should be

state-funded, with the exception of court facilities.

Rationale: In 1973, Virginia adopted many court reforms which made
courts a function of state government. Reflecting that change in the
nature and source of court authority, the state assumed responsibility for
funding a majority of the court system. The total costs of the district
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5.5

court and magistrate systems, with the exception of facilities and equip-
ment, is now state-financed. The state also funds the salaries of circuit
court judges and the entire appellate court costs. Most circuit court
clerk’s offices are funded by fee-reimbursed state funds with such
funding coming through the Compensation Board. At the present, the
direct office operating expenses for circuit court judges and their secre-
taries are funded by the localities, although the state appropriates a small
allowance of $1,500 per year per judge. As the recommendations of this
Commission dealing with a single-tiered trial court (Recommendation
4.1) and elimination of the elected circuit court clerk (Recommendation
5.3) are implemented, the state should assume full funding for the court
system. This step would require transfer of the budget process for circuit
court clerks from the Compensation Board to the Judicial Council and
assumption of the costs of the operating expenses and support staff,
including law clerks and secretaries, of circuit court judges. In addition,
the state should assume the costs for purchasing necessary equipment
for all courts. The facilities should continue to be provided by the
localities. To complete the state funding of the court system and to
relieve local financial constraints, the state should also assume the cost of
court-appointed counsel for defendants charged with violation of local
ordinances and the costs of providing juries in civil cases and for misde-
meanor cases where a local ordinance is violated.

Recommendation: A full-time Commonwealth’s Attorney

should be available to each judicial circuit and be provided with sufficient
training, staff and technological assistance to function effectively and effi-

ciently.

5.6

Rationale: Although not a part of the judicial branch, the office of the
Commonwealth’s Attorney plays a critical role in the criminal justice
process in each locality. Inaddition to prosecuting criminal cases, this
official advises other local law enforcement agencies, provides regional
coordination for state prosecutions, keeps informed on the applicable
criminal law and procedure and oversees other assistant prosecutors and
office personnel. These major duties require that the Commonwealth’s
Attorney be committed to the position on a full-time basis. While the
establishment of full-time prosecutors will require the consolidation of
present part-time positions in some sparsely populated areas, such a step
would be justified by the importance of professionalizing this position
and providing prosecution on a statewide basis. In addition, the office
cannot adequately function without the necessary staff training and
support services.

Recommendation: Matters within the court’s jurisdiction

should be referred to quasi-judicial officials only when the court cannot
timely provide the services directly and such referrals will not impose un-
acceptable financial burden on the parties, jeopardize fairness or the

quality of justice.

*
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5.7

Rationale: In the past, the need to balance demands on judges’ time and
the need for special, detailed or extended attention to certain matters led
to the use of quasi-judicial officials to assist the courts. Commissioners
in chancery assist in several areas such as domestic relations cases and
partition suits; commissioners of accounts oversee probate administra-
tion; and special justices hold civil commitment hearings. Use of the
quasi-judicial officials, however, entails costs to the litigants beyond
those of direct court proceedings. All decisions to refer matters out,
therefore, should weigh this added financial burden to assure that all
citizens receive equal access to court services. Guidelines should be
developed in each circuit to cover the appointment and supervision of
quasi-judicial officials, policies on orders of reference, fee schedules and
control over the costs involved. Additional training should be provided
to individuals appointed as special justices.

Recommendation: The functions of the State Court Administra-

tor should be expanded to provide effective administrative support to the
Chief Justice, the Judicial Council and the local courts in meeting the
public’s changing needs for legal and judicial services.

5.8

Rationale: The judicial system of the Twenty-First Century will face in-
creasing demands from consumers for courts that are more accessible,
convenient and accountable. To meet the expected requirements, the
Commission has urged specific requirements to strengthen the leader-
ship role of judges, the planning and policy-making functions of the
Judicial Council and the internal management processes of the courts.
Other recommendations of the Commission call for the development,
expansion or improvement of a number of services to be provided by the
judicial system. Among the most important of these goals is increasing
citizens’ knowledge and effective use of the legal system and courts
through the creation of a public information capacity.

Implementation of each of these proposals is essential to the future
health of the system. However, the pressures on judges and court
personnel to meet the daily workload demands require that centralized
administrative support be provided if the proposed services are to be
developed and made available to the public. Thus, the Commission
recommends that the functions of the State Court Administrator be
expanded and that necessary funding and staff be provided.

Recommendation: The management information systems for the

Virginia courts should be refined and improved.

Rationale: The Commission recommends that the State Court
Administrator’s office develop and refine its management information
systems. In particular, that office should upgrade its data systems and
expand its collection and analysis of data pertaining to the numbers and
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kinds of cases reaching the courts. Emulating America’s most efficient
corporations, the State Court Administrator’s office should improve its
data systems as tools for the day-to-day management of the courts.
Improved use of management information would increase management
capabilities of the courts. For example, a detailed breakdown of
caseloads might reveal that several jurisdictions are experiencing a high
incidence of divorce cases, and those localities could expand family
mediation services. Caseload and performance standards should be set,
and an ongoing automatic evaluation should be conducted to see if they
are being met. Statistical reporting would help to assess caseload
distribution and to target resources to courts with the greatest need.
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IN THE FUTURE, the court system will be ade-
quately staffed by judges and court personnel of the
highest professional qualifications, chosen for their
positions on the basis of merit and whose performance
will be enhanced by continuing education and perform-
ance evaluations. Lawyers, who constitute an essential
element in the legal system, will receive a quality pre-
professional and continuing education befitting the
higher professional and ethical standards to which they
will be held, and the need to become increasingly serv-
ice-oriented in their relationships with clients.

Dimensions - The cornerstone of any court system is its judges and
non-judicial court personnel. Even though a court structure is de-
signed expertly, it will be unsuccessful without capable and impartial
judges and personnel. Three major factors influence the ability to
attract and retain qualified judges and personnel: the selection
process; the compensation package; and the support services, facilities
and equipment. The selection process must be conducted in an open
atmosphere, with major emphasis upon investigation of the profes-
sional qualifications of each candidate and with equal opportunity
afforded to all. The compensation package for judges and court
personnel must be designed to attract and retain persons of unques-
tioned integrity and those who by their training and experience show
a potential to rise above acceptable levels of performance. The
element of financial sacrifice common to all forms of public service
must be reduced so as not to deter the truly dedicated professional.
Adequate support staff and services are necessary not only to ensure
the proper processing of cases but to attract capable people to the
justice system. Once highly qualified individuals have agreed to
service in the judicial system, their performance can be strengthened
by continuing education and by regular performance evaluations.
Qualified judges and court personnel can earn for the courts the
respect of the citizenry and can enhance the stature and dignity of the
judicial process.

A vital, dynamic and strong legal profession is central to the ability of
the court system to accomplish its mission. Lawyers serve as the
principal element in the legal process. The strength of that process
depends upon their capability and integrity. Key components neces-
sary for maintaining a respected profession include the preparation
and qualifications of those admitted to the profession, the exceptional
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6.1

ethical standards set for and practiced by members and the commitment
of the profession to lifelong education and improved skill development.
When these ingredients are present, the practice of law is conducted in
an atmosphere of courtesy and professionalism which engenders public
trust and confidence. As the legal profession enhances its reputation as a
service-oriented profession, the judicial system will be viewed as an
increasingly effective and responsive forum for the resolution of dis-
putes.

Recommendation: To facilitate selecting those persons most

qualified to fill the increasingly diverse role of judges in the next century,
Virginia should adopt a selection process for judges which uses judicial
nominations commissions.

Rationale: Over the years judicial systems have struggled to find the
method of selection that will produce the best judges. Concerns for
judicial independence and public accountability are reflected in the
different selection methods used, including executive appointment,
legislative election and partisan or nonpartisan popular election. Vir-
ginia and South Carolina are the only two states in which all judges are
elected by the legislature.

Virginia’s present method of judicial selection has produced a qualified
bench. This method avoids many of the objections raised by popular
election of judges, although it does not completely remove politics from
the selection process. As the size of the bar grows and the number of
attorneys in the General Assembly declines, it may be more difficult for
the General Assembly to identify the best judicial candidates. An
alternate means of reaching and screening judicial candidates will be
needed to assure the continued quality of the bench.

Selection based solely upon qualifications is gaining favor in many juris-
dictions. The concept has been adopted in some form in at least thirty-
three states. This approach creates an open atmosphere in the process,
thereby resulting in greater confidence in the selected candidate. Quali-
fications are stressed as the main factor and politics are reduced to the
greatest extent possible.

The Commission recommends that Virginia adopt a system using
judicial nominating commissions chosen by the General Assembly. One
statewide commission should play a part in all judicial nominations. A
local commission should be established in each circuit to participate with
the statewide commission in the nominating process for trial court
judges in that circuit. The commission should include both lawyers and
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non-lawyers and would be charged with the duty to seek out qualified
candidates on its own initiative. The commission would report to the
General Assembly (or to the Governor for interim appointments) the
names of three persons deamed qualified for each vacancy. Such nomi-
nations would be advisory to the General Assembly or the Governor.

The judicial nominations commissions should also participate in the
judicial reappointment process by reviewing the qualifications of judges
for reappointment and by making recommendations to the legislature
for or against reappointment.

Recommendation: Mandatory continuing education should be

established for judges.

Rationale: Virginia recently adopted mandatory continuing legal
education for attorneys. The Commission recommends that Virginia also
mandate continuing education for judges, allowing credit for both in-
state and out-of-state programs. With the creation of a single level trial
court, in which judges would rotate through each division, access to
specialized educational programs offered throughout the country will be
vital.

The role of the judge is not static nor will it become so. Changes in court
structure, technology, approaches to dispute resolution and perceptions
of public service will all require changes in the role of the judge. While
these changes will not obviate the demand for legal and decision-making
skills, they will require additional skills in more general areas that affect
judicial performance and improve court capabilities. Courses that
improve management skills, develop sensitivity to current societal
concerns or refine personnel procedures can make court operations more
effective. Judges should receive ongoing training about new and emerg-
ing dispositional alternatives to facilitate treating each dispute in the
most effective manner. While the existing education program is strong,
formal mandatory education requirements will help keep the judicial
process current and uniform.

Increasing use of computers in the courts will create another need for
continued education. Judges will soon need to be computer-literate, and,
along with other court staff, will need continuous training to remain
current on court systems. Judges will need to know how to use personal
computers and basic software packages, and how to access information
data bases. They should understand how the court’s data processing
and storage and retrieval systems work. They will need to be trained to
exploit aids to judicial decision-making—such as computer-assisted legal
research and computer-assisted decision-making programs.
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6.3

Recommendation: A judicial evaluation program should be de-

veloped by the court system for the purpose of improving judicial per-
formance. *

6.4

Rationale: The Commission recommends that a systematic evaluation of
judges be undertaken by the court system for the purpose of improving
judicial performance. Development of evaluation procedures should
include means to solicit input from a range of sources, including the bar.
The process should be confidential, although aggregate results should be
available to those providing judicial education to help identify areas of
potential need or interest for future judicial education programs. Judicial
evaluation should be separate from judicial discipline. The results of all
evaluations should be confidential to the judicial branch, but may be
used within the judicial branch for purposes of counseling judges.

The judiciary provides a unique challenge for evaluation. Judges must
be independent. It is neither necessary nor appropriate to allow evalu-
ations to affect their discretion or to evaluate them for purposes of
compensation or promotion. Evaluations may, however, improve
performance not only by those evaluated, but also may aid others served
by those persons. Nearly twenty percent of the states are now using
judicial performance evaluation or are in the final planning stages for
implementing it. In addition, the ABA has published Guidelines for the
Evaluation of Judicial Performance.

Recommendation: An expanded range of magistrate services

should be provided, twenty-four hours a day, by full-time employees of the
judicial system.

Rationale: Continuing shifts in population and caseloads will place
different demands on magistrates in different locations. Adjustments to
the provision of magistrate services should be made to accommodate
these changes, while assuring that citizens in all jurisdictions retain
access to necessary magistrate services. The establishment of regional
offices in low volume areas or the use of interactive telecommunication
systems may permit better use of magistrate services. Consideration also
should be given to the involvement of magistrates in the arbitration of
small claims; qualified magistrates trained in arbitration skills might
provide a simpler yet quite effective way to deal with small claims. The
qualifications, classifications and compensation of magistrates should
therefore be reviewed and made commensurate with any shift in respon-
sibilities. All magistrates should be full-time employees of the judicial
system and should hold college degrees.
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Recommendation: Compensation, support staff, facilities and
working conditions for judges should be reasonably comparable to those
available in alternative employment settings.

Rationale: The strength and quality of the judicial system largely reflects
the quality and commitment of its judges. The Commonwealth must
recognize the importance of attracting and retaining a strong judiciary
and must consider carefully those factors that contribute to a decision to
commit to public service.

Judicial salaries must be adequate to permit potential judges to choose
service on the bench without excessive financial hardship. While salaries
for judges will never be comparable to salaries of the most successful
private attorneys, the gap between private and public service salaries
must not be allowed to widen so as to preclude the choice of a judicial
career. In regions where a higher cost of living significantly affects the
relative value of salaries, adjustments should be made for judges in those
arcas. As the gap widens between judicial and alternative career path
salaries, the fringe benefits (including retirement, leave, etc.) provided to
judges assume greater significance. Although Virginia has developed
one of the more comprehensive judicial benefit packages, it should
remain among the national leaders in this area.

1t would be unrealistic to expect to draw and retain highly qualified
members of the bar to the bench without the prospect of basic support
services and research resources. The Commission recommends that the
state provide at least funding for secretaries and law clerks to support
the clerical and research needs of trial court judges, and that all judges
should have access to a law library. In addition, basic technology for
information management and legal research should be available to the
judges and their staffs.

Judges should be provided with courtrooms and offices appointed in a
manner consistent with the decorum required to conduct the business of
the court.

Upon assuming the bench, a judge finds many aspects of personal
conduct governed by the Canons of Judicial Conduct. These Canons
require the individual to limit or forgo certain activities in the interest of
preserving the integrity and independence of the court. Virginia’'s
Canons, adopted in 1973, prohibit certain activities such as raising funds
for charitable organizations, commenting on cases and participating in
social activities that might reflect adversely on the judicial office. As the
circumstances of the world and the Commonwealth change, these
Canons should be reviewed to assure that restricted or proscribed
activities continue to serve the purposes for which they were designed.
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6.6

As the distance between judicial and alternative career path compensa-
tion in the legal field grows, the state must enhance other facets of
judicial careers that encourage judges to enter and remain in public
service. For example, the proposed rotation of judges through all
divisions of the trial court may lessen problems of judicial burnout
among the trial judges. Some states have approached this concern by
focusing on stress management for judges and by providing avenues for
professional development. Virginia should follow these leads and
explore creative approaches to enhance the overall career satisfaction of
judges.

Recommendation: The judicial system should ensure a compen-

sation, reward and benefit system and a working environment that will

attract highly qualified personnel to court service.

*

Rationale: The efficient and effective delivery of court services relies
heavily on having well-qualified, well-trained support personnel in the
courts. To attract and retain employees with the requisite skills, espe-
cially as automation progresses, the judicial system must consider ways
to make employment with the courts more attractive. This includes
developing career paths for positions in the clerks’ and magistrates’
offices.

As the composition of the work force changes (e.g., more older workers,
minority workers, single parents), what the court offers its employees
should also change. Salary and benefits will continue to be important,
but the types of benefits sought by employees may well change to
include items such as child or elder care, transportation incentives or
support for wellness programs. A flexible “cafeteria style” benefit
program may help address the range of concerns among an increasingly
diverse work force. Both in response to worker interest and fluctuation
in court workload, courts may consider job sharing and part-time
positions with benefits. Recognizing that the cost of living in some areas
of the state affects the relative value of salaries, salary differentials
should be provided to court personnel in these areas.

Outstanding contributions by employees should always be recognized.
Sometimes recognition may come through salary increases. Because
fiscal constraints do not always permit such acknowledgment, the
judicial system should seek alternate ways to acclaim and reward
employee contributions.
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All court personnel will eventually need to be computer-literate. Al-
though training will be provided to maintain a high level of proficiency
in court systems, the judicial system should recruit personnel with the
skills and abilities necessary to serve in the courts” expanding technologi-
cal environment.

6.7  Recommendation: Lawyers should be trained before and after
admission to the bar in the legal, practical and technological skills that will
prepare them to serve the public in a diversity of roles in resolving dis-
putes.

Rationale: Law school curricula, bar-admission requirements and
continuing legal education programs should be assessed in order to
provide the best possible preparation for lifelong professional commit-
ment and performance. Increased attention should be given to ethical
responsibility, both for individuals and for the profession, and to profes-
sionalism in all attorney activities such as client relationships, office
practice and courtroom decorum. Mandatory continuing legal education
for attorneys should require more approved credit hours. A balance
between courses germane to their field of practice and courses that
promote ethical and professional development should be required of all
attorneys. Some emphasis also should be placed on learning about
emerging areas of law.

Lawyers will continue to use basic legal knowledge and traditional ad-
versarial skills in their practices. Yet opportunities for lawyers to serve
as counselors, mediators and negotiators should increase as alternative
dispute mechanisms become more widely accepted and used. Lawyers
will need to become familiar with alternative dispute resolution options
and refer clients to them for resolution of some disputes. Lawyers must
be trained to handle competently and comfortably this diversity of roles.

As the role of the lawyer becomes broader and more service-oriented in
the next century, the Code of Professional Responsibility should be
reviewed and revised as necessary, to reflect the diverse ways in which
lawyers will be expected to serve the public in the future.

All lawyers should appreciate and be trained in methods of basic legal
research, office management and court-related technological applica-
tions, beginning in law school and continuing through mandatory CLE
programs. Law schools and CLE programs should employ technologies
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such as interactive video discs and video records of actual trials in their
educational programs. For practicing attorneys as for others, technology
will profoundly alter the ways in which courts and individuals conduct
their business.

Because clients seeking assistance in particular areas should have a
method by which to judge an attorney’s qualifications in that area, a
voluntary program of lawyer specialization and certification should be
adopted.
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IN THE FUTURE, technology will increase the ac-
cess, convenience and ease of use of the courts for all
citizens, and will enhance the quality of justice, by
increasing the courts’ ability to determine facts and -
reach a fair decision.

Dimensions - Many forces will shape our future. Some are political;
others are economic or demographic. The driving force of the present
and the immediate future, however, is technology. By careful applica-
tion of emerging technologies in the court system, increased produc-
tivity and heightened responsiveness to the public’s request for service
can be achieved without a loss of traditional values and concepts
which form the foundation for the court’s search for a just resolution
of disputes. Efficiency as an objective should not replace thoughtful
consideration; instead, improvements generated by technology should
complement tested and proven methods of administering justice.
Technology can promote the highest quality of justice by reducing
costs, delays and inconvenience while improving accessibility. Tech-
nology can be harnessed to bring about full and complete public
access, media coverage and public education. The openness and
convenience of the process can improve as courts employ state-of-the-
art technology and have free exchange of information consistent with
the legitimate expectations of citizens for privacy. Improved admini-
stration, better-informed decision-making, increased access and
convenience are but several of the ways that technology will enhance
the quality of justice in the next century.

71  Recommendation: Courts should be equipped with technolo-
gies comparable to and compatible with the technologies used in law
offices and businesses—technologies that optimize the use of the courts’
resources and facilitate the disposition of cases.

Rationale: The courts, law firms and businesses that become involved
in litigation form a system whose efficient functioning requires that its
components possess comparable levels of technology. Though courts
are clearly in the information business, the judicial system has fallen
behind private organizations and other government agencies in their
use of automated systems. If the courts are to operate efficiently and
effectively they must employ the information technologies that are
commonplace in other segments of business and government.

Technology should be used in the courtroom to improve the presenta-
tion and display of evidence. Courtrooms should be equipped with
screens, monitors and projection equipment to display visual informa-
tion such as photographs charts, and graphs. In addition, provisions
should be made to allow personal computers at counsel tables. Over-




7.2

head cameras should be installed to give jurors clearer pictures of
exhibits and to prepare a more complete trial record. More effective
displays of evidence will give judges and jurors a better understanding
of a case and thereby improve their decision-making. Moreover, as the
public becomes accustomed to seeing sophisticated graphics on televi-
sion, at the movies and in books and magazines, it will expect better
graphic presentations in court.

To expedite proceedings, courts should institute computer programs to
schedule lawyers, judges and courtrooms. The computer should record
activity on all cases and report how much time has elapsed since the case
was filed and the last action was taken. The computer also should be
used to schedule timetables for discovery, submitting instructions,
pretrial motions, along with the trial date and other steps in the litigation
process including any mediation that the system might impose. In
criminal cases, judges should be able to take advantage of computers to
schedule arraignments, pretrial motions and trial dates. These dates
would be logged in the computer’s calendar from which an attorney’s
calendar could be produced. As cases are settled or moved, the schedul-
ing system should fill vacancies.

The computer—with its capacity to search machine readable data bases
of statutes, decisions and legal periodicals—has emerged as a useful tool
for conducting legal research. Expert systems, a form of computer-based
artificial intelligence, are undergoing rapid development and offer the
prospect of becoming an important aid in research and decision-making,.
Judges in all courtrooms should have access to automated tools for
decision-making and legal research.

Recommendation: The state should provide full funding for pur-

chases of hardware, software, computer and video equipment.

7.3

Rationale: While the courts became primarily state-funded in 1973, the
localities continue to be responsible for providing facilities and equip-
ment. Computer and video equipment are of so specialized a nature as
to require uniformity and compatibility from court to court. State
government should fully fund the expense of automating all courts. This
commitment will not only avoid disparity among the courts but will
reduce overall governmental expenditures through the economies of
scale obtained by centralized state purchases. In return, the localities
must be prepared to make the necessary physical changes in court-
houses, such as improved wiring and environmental conditions, to ac-
commodate increased automation.

Recommendation: Public records in all courts should be auto-

mated and should be retrievable by the bar, public and media.

Rationale: Automating all court records and making them retrievable by
electronic means would broaden public access; serve the public’s right to
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know; make access faster, cheaper and more convenient; and reduce
demands on courthouse facilities. Entry to public records should be
provided, in whatever form the information is stored. Except for those
matters determined confidential by law or court order, members of the
public should have access to court papers, videotapes and electronic data
bases. As computers store more court records, the public’s need to
search the court’s data bases will grow. Access may be by telephone
dial-up or by dedicated telephone lines, and by terminals in the clerk’s
office or off-site. All steps which would increase public access to compu-
terized records should be evaluated to ensure preservation of individual
privacy. Likewise, the information preserved as part of the public record
should be kept to a minimum. The General Assembly should, wherever
possible, reduce standards for the length of record storage and should
remove mandates to collect information for which there is no clear need.

In discussing public access and personal privacy, electronic searches for
particular records should be distinguished from full-text searches of
court data bases. Members of the public should have the same right of
access to individual public records through electronic means as they
would have if they were to come to the courthouse and request those
records in person. Full-text searches of documents stored in computer-
ized data bases could, however, endanger citizens’ privacy. Citizens
have a right to examine individual public records electronically, but they
do not have a right to use the automated system to browse indiscrimi-
nately all public records maintained by the courts to see what a search
might yield. Court approval should be required for subject-based, full-
text searches using software that compiles or assembles the information.

Recommendation: The courts should expand their automated

systems to permit the initiation of any case by electronic filing from
remote locations.

Rationale: Compared to the conventional filing of paper documents,
electronic filing would be faster, cheaper, more accurate, more conven-
ient and would provide indexed information. Electronic filing does
more than replace paper documents with electronic documents. Law
firms presently use word processors to prepare filings, which are then
printed and sent to the courthouse. 1t would be far more efficient for
lawyers to file electronically from their own offices. Storage on small
disks would replace stacks of paper. Electronic filing would be more
accurate because the clerk’s office would not have to reenter names. The
court would have an electronic record available at all times. Both
attorneys and court personnel would save time.

Sophisticated, high volume court users such as attorneys, hospitals, de-
partment stores and police departments could file by electronic messages
sent by computer. Less frequent users could file from menu driven or
touch screen systems in public areas of the courthouse or via dial-up
access. The courts could collect the filing fee electronically when a case
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is filed by setting up a master billing system or by charging filing fees
against specially created accounts.

The court’s computer should index cases automatically when they are
filed and generate notices, summons and other documents. Further
pleadings would be indexed properly and transferred to the case file.
For simple cases, once judgment was rendered the court’s computer
would docket the judgment. The computer would generate the docu-
ments and store them after sending electronic copies to the participants.

Electronic filing could eliminate additional work after a case is filed. De-
fendants could communicate with the court’s computer and electroni-
cally admit guilt or liability or offer the grounds of their defense via a
menu system. For example, in criminal cases defendants could indicate
what defense they plan to offer, and the computer could schedule their
trial based on the court’s experience with the time required to hear a case
when such a defense is employed.

Since not all persons will have the skills or equipment to file electroni-

cally, the courts should continue to accept and handle cases in the
traditional way.

Recommendation: Videotape recordings of courtroom proceed-

ings should become the official trial record.

Rationale: The Commonwealth'’s trial courts should use video recording
for court reporting. By installing voice-activated video systems with
multiple sound tracks in Virginia’s courtrooms, a complete and accurate
record of the trial can be produced. This video record would be superior
to an audio record or the traditional written transcript. Cameras used to
record the trial could also provide live or delayed television coverage.
Where a party needs a hard copy or paper transcript, it could be pre-
pared from the video. Voice recognition systems should in time advance
to the level where they can transcribe the audio portion of the video
automatically. With lengthy trials, the courts should use computer-aided
transcription, with its search capabilities and its ability to do immediate
or quick indexing. Eventually, digital technology will integrate video,
voice, text and images in one record.

The video record should be the record on appeal. The videotape of the
trial, edited down to the portions that relate to the issues under appeal,
should be the record forwarded to the appellate court. Judges, trial or
appellate, should be able to obtain a transcript upon request.
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7.6 Recommendation: When testimony is offered in any hearing,
under most circumstances it should be offered live in the courtroom.
When no testimony is offered, or when all parties agree, hearings and
trials could be conducted using interactive telecommunications video or

videotape.

Rationale: When testimony is offered in any hearing, it should be
offered in the courtroom, live, in the presence of all parties. The prin-
ciple of the public trial and the right to confront one’s accusers require
that all parties appear physically in the courtroom. Judges and jurors
can better determine whether witnesses are truthful when they can see
them in person. The live trial also reminds the judge and other partici-
pants of their responsibilities, and keeps them sensitive to the persons
who are involved.

In the future, changes in video and telecommunications technology will
make it possible to conduct a trial without having to bring the witnesses,
jurors and judge together in one room. The day may come when video
testimony supplants the appearance of witnesses at the courthouse.
Someday even jurors may participate from their homes and offices,
perhaps by viewing an edited video record rather than the live proceed-
ings. A video trial could be cheaper, safer, less time consuming, easier to
schedule, make more efficient use of judges’ and attorneys’ time, reduce
pressures on courtroom facilities and be more considerate of and more
convenient for victims and witnesses.

When all the parties agree to video testimony or under special conditions
(e.g., where there are incapacitated witnesses or witnesses who live in
another part of the country, child witnesses and victims of sexual as-
sault), the court should be able to accept closed circuit video or video-
taped testimony. By using video under these circumstances, courts
could be more sensitive to victims and witnesses.

Although the court should retain its ability to require the parties to
appear in court, when no testimony is to be offered, video should be the
preferred way to conduct hearings and trials. Appellate proceedings—
pretrial motions as well as arguments—should take place remotely using
video conferences or teleconferences. Trial court hearings on arraign-
ment, bond and appointment of counsel, pretrial motions, post-trial
motions and other matters not requiring witnesses to testify should be
conducted from the judges” and attorneys’ offices rather than at the
courthouse. A video link could satisfy the defendant’s right to be
present at hearings.
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Video technology could lead to the creation of satellite courts linked by
video and by computer with the courthouse. Sucha system would be
particularly effective in small claims or minor cases.

When hearings that would otherwise be held in a courtroom take place
through video hookup, the courts must preserve public and media access
through monitors in the courtroom or courthouse, cable TV hookups and
direct cable access by the media.

Recommendation: All court automated systems should possess

security features to prevent tampering and should include back-up capa-
bilities to avoid system failures.

7.8

Rationale: As the courts increase their use of computer systems, those
systems must be reliable. No computer system is 100% reliable. Hard-
ware and software fail. Stored data get lost. Sabotage and tampering are
real dangers. The design of Virginia’s court computer systems should
mitigate the effects of such failures. This goalis best served by having
back-up hardware and software and adequate security systems. How
the state’s computer system should be backed up or secured will depend
on the system’s overall configuration but high priority should be given
to these issues.

Recommendation: The information systems of all courts should

be linked in a statewide network, so that any court may read the informa-
tion contained in the data bases of all other courts but may not alter those
data bases. Courts and other justice agencies should be able to read each
other’s data bases and exchange information electronically.

Rationale: Developing networks among and between courts and other
agencies would promote the sharing of information, facilitate communi-
cation, reduce redundancy of data entry and duplication of records,
foster the accuracy, currency and completeness of information.

All courts should have read-only access to the data bases of all other
courts, either through direct telephone dial-up or through the mainframe
computer in Richmond. Such access will permit inquiries between
courts about cases, attorney’s schedules, etc. Consideration should be
given to a centrally maintained database containing the names of fugi-
tives and individuals on probation.

Until a single-tiered trial court is created, the district and circuit courts
within each circuit should have access to each other’s data bases. A
network should integrate court computers, enabling them to exchange
information electronically and to forward records on cases being trans-
ferred between courts. The recipient court should be able to verify any
data it receives before accepting it into its data base.
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7.9

Trial courts should be connected with appellate courts, and the Court of
Appeals and the Supreme Court should be linked so that data can be
electronically transferred among them. In addition, all Virginia courts
should be linked through a computer-based electronic mail network.

For the near term, facsimile equipment should be installed throughout
the court system to promote the fast efficient transfer of documents and
to enhance communication with law firms and businesses. In the future,
facsimile may be used less as more information is stored in electronic
form.

The courts and other public agencies related to the judicial system cannot
presently share and exchange information electronically. The data bases
of the agencies comprising the justice system should be integrated to
make it easier to share information, to eliminate the need for different
agencies to enter the same data and to reduce duplicate record keeping.
Local police departments and sheriffs’ offices, magistrates, prosecutors
and public defenders, probation departments, the Department of Motor
Vehicles, Central Criminal Records Exchange and the Department of
Corrections are among the agencies whose data bases might be linked
with the courts” or which might get electronic access to court records.

The individual agencies forming the integrated system should determine
the level and nature of the access to the system. Some agencies only
need to read information in other agencies’ data bases, while other
agencies might write on or copy another agency’s records. External
agencies, such as police departments or prosecutors' offices, may origi-
nate the records that become part of the courts’ data bases. Court
personnel may then modify these records as a case moves to disposition.

In proposing a system in which public agencies exchange information
and data and read each other’s files, what is needed is a networked
system, not a monolithic system. If one agency changes its systems,
other agencies would not need to change theirs. Each agency would
maintain control over its own data bases. With multiple agencies
involved, coordination is critical. An interagency group should work out
problems and conflicts regarding the quality and control of information
and procedures.

The courts and General Assembly should specify ways to authenticate
electronic copies as true copies of an original. Attitudes will have to shift
to accept the notion that the original of a document may be a set of
electric impulses stored on a magnetic disk.

Recommendation: Major responsibilities for managing, storing

and processing automated information should be transferred from the state
level to the local courts.
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Rationale: Changes in computer technology make it advisable to de-
velop a decentralized computer system for the state’s courts. A decen-
tralized system would foster local innovation and better fit local needs.
Local courts would be better able to prepare needed reports and control
the processing of their own data, and would determine their own
priorities. Telecommunications costs would be reduced relative to
operating costs. Under a distributed system, new systems and new
software could be tested in one area before being adopted statewide. A
networked system with duplicate data bases would provide back up of
hardware, software and data. Problems at one site would not impair the
entire statewide system.

The current centralized Courts Automated Information System was
designed in the early 1980s, when centralized data processing on main-
frame computers was still the prevailing practice. Today, relying on
personal computers, the trend is toward distributed data bases and
decentralized systems that link PCs in local and wide-area networks.

Compeared to a decentralized system, a centralized computer system
offers greater uniformity and security. It is simpler to manage and
control. Data bases are easier to protect. It makes it easier to link local
courts and to connect the courts with other public agencies. Telecommu-
nications are easier to manage, and technical support can be provided
more readily.

A centralized computer system, however, would have several draw-
backs: telecommunications costs are high relative to computing costs,
and a system designed for the entire state may not meet the needs of all
localities. Local courts are dependent on a central facility. Times when
local courts can use the central system are restricted. When a centralized
system crashes, all courts linked to it go down.

A decentralized system has corresponding limitations. 1t might require
adding trained personnel. It could result in uneven data, nonconformity
to standards and reduced security. Communicating with other courts
and linking court data bases with those of other public agencies might be
more difficult.

Virginia’s courts should incorporate the best features of centralized and
decentralized systems. The State Court Administrator should develop a
decentralized information system based on local or regional processing
and storage of data with the sharing of information through local and
wide-area networks. Most court information systems, including the
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current centralized case management system, should operate locally on
microcomputers. Each court should manage and control its own
systems and data. Localities should innovate with their systems and
tailor them to their needs. Local courts should supply uniform,
standardized information electronically to a centralized court data base
housed on a mainframe computer in Richmond. This data base should
be open to all courts via telephone lines and modems or by dedicated
telephone lines.

Within a decentralized system, the clerk’s office will have added re-
sponsibilities. Clerks’ offices will need to employ people who can
administer and maintain their systems and perform simple trouble-
shooting. Automation should, however, reduce the need for added
staff in other areas of the clerk’s office. Clerks’ offices will need
technical assistance from the State Court Administrator’s office to
answer questions, solve problems and plan for new applications.
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To PRESERVE
Tue PusLic TRuUsST...

“The ordinary administration of criminal and civil justice contributes,
more than any other circumstance, to impressing upon the minds of the
people, affections, esteem, and reverence toward government.” The words
of Alexander Hamilton clearly reflect one reason why courts must per-
form well. They are central to the American form of government.
Through an independence forged over the centuries, courts serve as the
primary protector of the rights and liberties guaranteed by the
Constitution and as the bulwark against intrusion upon the principle of
the rule of law, not of men. In order for the courts to continue to fulfill
this vital role in the future, they must maintain the respect, confidence
and trust of the public by being better understood, more accountable and
more responsive to the concerns of citizens.
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IN THE FUTURE, the public’s perception of the
Virginia judicial system will be one of confidence in
and respect for the courts and for legal authority.

8.1

Dimensions - Compliance with the law depends heavily upon public
confidence in the court system as well as its legitimacy in the eyes of
the citizens it serves. The deference and esteem accorded to the courts
come not only from actual performance but also from how the public
perceives justice to be done. The public’s perception is affected in
many ways. Key to the shaping of the public’s view of the court
system is the role of education. A general understanding of the role
and responsibilities of the courts in the American system of govern-
ment should come through the formal school system and must be
supplemented on a continuing basis through materials disseminated
by the bench, bar and media. Broad access to court proceedings and
records encourages effective participation. Openness of court pro-
ceedings offers another vital channel of access. For those who do par-
ticipate, the court’s demeanor must convey an appreciation of the
value and dignity of all individuals, not a sense of distance or indiffer-
ence. Courts and their staffs must create an environment of courtesy
and responsiveness to the needs of the public. Equal treatment and
respect must be received by all who have contact with the court. The
courts must find ways to obtain feedback on their strengths and
weaknesses, and they must be ready to react to the identified needs.
Through education, openness, equal treatment, respect and respon-
siveness, the courts can better ensure that not only is justice done but
that it is seen as being done.

Recommendation: A consumer research and service develop-

ment process should be created within the court system. *

Rationale: The public expects the legal system to protect citizens
through fair procedures administered by competent personnel com-
mitted to ensuring that all participants in the system are treated
equally. Nationally, there is a perception that the courts, as the central
component of the legal system, are not fulfilling these expectations,
thus endangering public confidence in and respect for courts.

Although perceptions of Virginia’s citizens presumably match national
norms, the Commission believes it would be helpful to obtain state-
specific data. Information about the hopes, expectations and needs of
Virginians would help in meeting their diverse needs and desires. As
a service-oriented sector, the judiciary must seek to understand
through research the impact of societal changes on the courts, and
gather participant views on ways to improve the operations of courts.
Such knowledge could shape the judiciary’s strategic plans as well as
development of specific consumer-oriented approaches to help citizens




8.2

make better use of the judicial system. The results of such research
would focus citizen opinions directly into the judiciary’s strategic
planning process and thus shape policy for the courts.

The State Court Administrator should establish a consumer research and
service development program for the judicial system. This program
would provide a new channel for citizens to voice their complaints,
criticisms and questions on court services.

Recommendation: Judges and court personnel should receive

specialized training to increase their sensitivity to the needs of the public,
and local courts should intensify efforts to provide public information

services.

8.3

*

Rationale: The Commission is especially concerned that future users of
the system feel welcome. This goal requires a commitment to basic
courtesy throughout the judicial system. There must be a positive
attitude on the part of all court personnel, including magistrates, attor-
neys, clerks and judges. The judges of each court must assume personal
responsibility for setting a tone and attitude of courtesy and helpfulness
toward all who come to the court. The State Court Administrator should
offer regular training sessions to aid court personnel in developing and
maintaining a receptive court atmosphere.

Users of the court system should have an opportunity to provide formal
comments on the service they received. An easy-to-complete form, self-
addressed to the State Court Administrator should be available in each
clerk’s office. Comments about particular court personnel and proce-
dures, both positive and negative, should be brought to the attention of
the individual(s) and the appropriate supervising authority. Where
justified by the volume of litigation or by the complexity of procedures,
especially in the larger court systems, a position of court information
officer should be created to assist the public in using the courts.

Recommendation: The court system should seek to detect and

eliminate discrimination, ensuring that participants do not receive dispa-
rate treatment because of race, religion, gender, age, handicap or socio-

economic status.

*

Rationale: The commission is especially concerned by any public
perception that access to justice may be affected by race, religion, gender,
age, handicap and socio-economic status. The Commission thus urges
that the court system should pursue specific corrective measures. For
example, an ombudsman could be established within each judicial circuit
to receive and investigate complaints of discrimination by any court
system personnel, including magistrates, clerks and judges, and to report
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8.4

its findings and recommendations to the Judicial Council. The Council
should provide a review and enforcement mechanism to resolve
allegations of discrimination.

Judges and court personnel should receive training to aid them in rec-
ognizing and eliminating both overt and subtle forms of discrimina-
tion.

The Supreme Court of Virginia should work with the Virginia Com-
mission on Women and Minorities in the Legal System to promote
judicial education programs that may help reduce both the incidence
and the perception of gender, racial and religious bias in the legal
system.

Recommendation: Comprehensive services should be available

in each jurisdiction to meet the special needs of victims and witnesses.

Rationale: Victims of crimes and witnesses in all cases should be
treated with respect, fully informed about the processes involved, and,
where appropriate, given access to counseling services affiliated with
the justice system. Victims and witnesses must be viewed as signifi-
cant parties in the judicial process.

Victim and witness programs should be available in every jurisdiction.
There are presently 34 such programs in Virginia, which serve only
25% of the localities in the Commonwealth. The large majority of these
programs focus on criminal offenses. Witnesses in civil matters also
need information about court facilities, procedures and other services.
Statewide training should be provided for victim-witness service
providers.

The interest of the victim should be considered at each stage of the
criminal process, including parole determination. Victim Impact
Statements are currently discretionary. They should be considered in
every case (except where expressly prohibited under constitutional law
in capital murder cases) in which the victim wishes to submit one, and
where the crime may have caused the victim physical, psychological or
economic harm.

Additional efforts should be made to educate the public, especially
victims of crime, about the Crime Victim’s Compensation Program.
Programs which effectively meet the needs of victims and witnesses
may vary in content, form and structure, but deserve support within
the court system. Special efforts should be made to convey informa-
tion about these programs to the citizens they are intended to help.
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8.5

Recommendation: Educational programs should inform the

public about procedures for filing complaints which allege misconduct by
attorneys, judges and other court personnel.

8.6

Rationale: Both the Virginia State Bar and the Judicial Inquiry and
Review Commission have established mechanisms for the investigation
and sanctioning of lawyers and judges who are charged with miscon-
duct. This system is, however, entirely reactive and largely unknown to
the general public. The Commission believes that the subject of regula-
tion of the legal profession needs to be reexamined to create a higher
level of citizen understanding of this regulatory process.

Recommendation: A comprehensive program should be under-

taken by the courts, the legal community and the General Assembly to
educate Virginia children and adults about the court system.

Rationale: Of the three branches of government, Americans admit they
are least familiar with the judicial branch. Virginia has a special oppor-
tunity to improve public understanding of the court system.

The State Board of Education should adopt and implement a curriculum
to teach students at every level appropriate material regarding the
Virginia judicial system. This instruction could be modeled after the
existing K-12 social studies supplement entitled Journey to Justice.

(1) All students entering junior high school should have a general
understanding of basic constitutional rights, the role of the courts and of
the responsibilities of various positions within the judicial system such
as judges, commonwealth’s attorneys, police officers, public defenders,
sheriffs, parole officers, court clerks and magistrates.

(2) All students, before they leave high school, should understand how
the judicial system operates, including the conduct of administrative law
proceedings.

The Supreme Court of Virginia should take a leadership role in provid-
ing system-wide direction for public education about the Virginia
judicial system and the American system of justice. The Commission
recognizes, however, that the Supreme Court alone cannot remedy
public ignorance about the courts. The entire legal community must
play a part in improving public education with regard to the legal
system. Information about the legal system should cover not only the
courts, but also alternative dispute resolution procedures. The instruc-
tion of elementary and secondary school students in the use of consen-
sual dispute resolution skills may create flexibility as well as better
understanding among future generations.
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All Virginia judges and especially the chief judge of each circuit,
should take an active role in educating the community, including
school children, about the courts and the legal system. The Supreme
Court of Virginia should encourage the development of court docent
(court visitation) programs. Each of the thirty-one judicial circuits
should have such a program of its own within five years. The Virginia
State Bar, all volunteer bar associations such as the Virginia Bar
Association, Virginia Trial Lawyers Association, the Old Dominion Bar
Association, the Virginia Women Attorneys” Association and the
Virginia Association of Defense Attorneys, all local bar associations,
the Virginia law schools and groups such as the Virginia Community
College System, should participate in this effort.

Full use of technology should help such programs of public education
about the law and courts. Cable television should have access to a
video broadcast channel from the local courthouse. Courts should
make available video recordings of trials to grade and high schools,
and to colleges and universities. Programs about the courts should be
produced for public, commercial and cable television. The courts
should use computer-assisted instruction to educate the public about
the courts; instructional software should be prepared and placed in
schools, libraries and media centers.

8.7  Recommendation: In order to be completely open in conduct-
ing its business, the courts should allow and encourage live coverage of
court proceedings on public and cable television as well as radio.

Rationale: In order to aid citizens” understanding of the judicial
process, the courts should encourage gavel-to-gavel coverage similar
to C-SPAN. The courts should retain control over any such broadcasts
or telecasts to guarantee a fair trial and to protect the privacy of
victims, jurors and witnesses. Technology already has minimized the
intrusiveness of video coverage. Cameras are much smaller and will
work under ordinary room lighting. While technical improvements
will reduce further the extent to which live coverage will interfere with
court proceedings, final control must rest with the courts. Except for
those proceedings currently protected by statute as confidential, the
goal should be the broadest possible access by the media. In some
cases, trials could be shown by delayed telecast with victims or wit-
nesses protected through editing or masking,.

Both the public and the media should have full access to the video re-
cording system that should be installed in all courts. If a trial or
hearing is videotaped, then outside access should be provided by a
feed off the court’s taping system avoiding the need to bring extra
cameras, lights and microphones into the courtroom. The courts, with
the advice of the bar and media, should prepare guidelines regulating
access to video records.

68



8.8  Recommendation: A public information department should be
established in the Office of the State Court Administrator to coordinate
public education and information activities.

Rationale: Current efforts by the court system to disseminate informa-
tion about its activities, processes and resources could be strengthened.
To implement the previous recommendations for improved public
education and to enable both the broadcast and print media to inform
the public more fully about court proceedings, the Office of the State
Court Administrator should include a public information department.
This department would work with the media and other appropriate
agencies and groups to prepare and distribute information about the
court system.

Because of the vital role of the media in the public’s understanding of the
legal system, the Commission believes that the efforts of the Virginia
State Bar’s “Bar-News Media Relations” Special Committee should be
strengthened and the committee should distribute all of its educational
materials available to television and print journalists throughout the
state. The Commission also urges regular seminars throughout the state
to inform the media about the legal system. Local bar associations
should assist in the coordination of these efforts.
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IN THE FUTURE, the impact of changing socio-
economic and legal forces will be systematically
monitored and the laws of Virginia will provide both
the substantive and procedural means for responding to
these changes.

9.1

Dimensions - The justice system is the product of multiple forces both
internal and external. Broad socio-economic and legal developments
have produced the existing justice system with its extensive and
intensive use of courts. The justice system has intrinsic to it elements
of supply and demand, with the system supplying its concept of justice
and society demanding what it needs. The needs and demands of
society change. The legal system must be able to respond to these
changes. The laws should provide a framework to regulate and to
ensure consistency in governmental action and should reflect the
ideals and social values of the citizens of Virginia. In order to respond
to both social and technological changes, the substantive and proce-
dural law must be continually monitored. Institutionalization of this
process will enable government personnel to meet more fully the
aspirations of its citizens and the needs of the courts to render deci-
sions which are seen as fair and responsive.

Recommendation: The General Assembly of Virginia should

create by statute a public corporation known as the Virginia Law Insti-
tute to conduct an ongoing study of the substantive and procedural law
of the Commonwealth, and to offer recommendations for changes and
additions to the law.

Rationale: Our society is changing at an ever increasing rate. There is
a clear need for an institution separate from the three branches of
government to propose to the Governor and the General Assembly
needed changes in the law.

Science and technology have created situations that call for new or dif-
ferent forms of regulation. Examples of potential target areas are new
medical technologies such as complex transplants and genetic engi-
neering. Other changes such as the “graying” of our population,
growth of automation throughout our society, new patterns of immi-
gration, changes in the roles of women and the composition of house-
holds and matters of public health such as AIDS, need careful and
informed study and legislative responses. Meanwhile, broad areas of
existing law need to be studied and changes proposed. Legal fields
such as tort, mental health and environmental law are in need of a
systematic and informed examination.

The Commission proposes that the General Assembly establish a

public corporation to be known as the Virginia Law Institute. Its Board
of Directors would be composed of representatives of the three
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branches of government, members of the private bar and citizens at
large. This Board would govern the Institute. The Institute would solicit
and study suggestions for new laws or changes in existing laws from all
sources. 1t would report annually to the General Assembly and submit
proposed changes and new laws at the appropriate time. In its work the
Institute would utilize the considerable resources of the
Commonwealth’s colleges and universities.

9.2. Recommendation: The strategic planning capability of the court
system should be expanded and refined. Long-term futures planning and
environmental scanning should be incorporated in the planning process.

Rationale: The process of planning for the future of the courts is vital, as
it is for other branches of government and for the private sector. The
current two-year planning cycle for the judicial system, which yields a
Judicial Plan each biennium is an effective budgetary device but does not
provide a futures planning capability. The Commission recommends
that the planning process include a long-term component which projects
four or five years into the future. Planning for statewide matters and
assisting local courts with planning for local matters will be expanded
functions of the State Court Administrator’s office.

The Commission further recommends that the Judicial Council ensure
the judicial system’s capacity to assess and use new technology by
establishing a process to review and advise on the application of technol-
ogy to the courts. This mechanism should carry out an ongoing program
to monitor the trends and developments in technology that might affect
the courts and report its findings periodically to the Judicial Council.
The task of this “futures” unit would be to collect, assimilate and assess
information on emerging technology, programs and projects that could
affect the judiciary. Among the areas which would be monitored would
be expert systems and artificial intelligence, as well as the application of
computer-aided decision-making to the judiciary.
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IN THE FUTURE, the judicial system will fulfill its role
within our constitutional system by maintaining its dis-
tinctiveness and independence as a separate branch of gov-
ernment.

10.1

Dimensions - In addition to its primary function of dispute resolution, the
court system has an additional objective of maintaining itself as an inde-
pendent and respected branch of government. The doctrine of separation of
powers, deeply rooted in political and constitutional theory, insulates the
judiciary from external pressures, protects the ability to make unpopular
decisions and preserves the rule of law. The maintenance of the judiciary as
an independent branch produces two concomitant responsibilities. First,
the court system must respect its coequal partners in government and must
not intrude upon the powers and responsibilities properly belonging to
them. Second, the judicial system must be willing to manage itself in such a
way as to insure effectiveness, accountability and public respect. Judicial
independence can be best preserved by just disposition of cases, constant
vigil against intrusion, proper administration and by comity in relations
with the other branches.

Recommendation: A joint committee composed of members of the

General Assembly, the judiciary and the Executive Branch should be estab-
lished as a forum for inter-branch discussions.

10.2

Rationale: While each branch of government has a separate mission, it is
necessary that each understands the role played and problems experienced
by the others. This is particularly true in the case of the judiciary which is
the least understood of the branches. Improved communications among the
branches would eliminate many of the misunderstandings and could
improve the functioning of the government generally. Institutionalization
of the opportunity for the branches to meet and discuss their chief concerns,
particularly as they relate to administrative issues, could result in increased
cooperation, common resource planning and balanced resource allocation.
This inter-branch committee could also serve as a vehicle for orientation to
the judicial process of new legislators and members of new administrations.
Likewise, closer coordination by the administrative staffs that work in each
branch could be established thereby improving the information flow among
the branches thus allowing each to work more effectively with the other.

Recommendation: The judicial branch should be given the opportu-

nify to submit impact statements on all proposed legislation affecting the
court system.

Rationale: Each year hundreds of pieces of legislation are introduced in the
General Assembly which have some impact on the operation of the courts.
Providing testimony on all proposals is not practical. Instead, the judiciary
should be equipped to provide impact statements on all such legislation.
These statements would cover not only the financial impact but any proce-
dural or policy questions which the judicial system might identify. The
legislature should encourage such impact statements and should give full
consideration to the concerns expressed by its coequal branch of govern-

ment.
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The Twenty-First Century is not a destination but instead represents a
journey. In making this quest, the courts must be guided both by a basic set of
values which engender a sense of purpose and by a general blueprint which
offers a sense of direction. The Commission on the Future of Virginia’s Judicial
System has, through research, analysis and debate, forged such a plan. While
being responsive to the anticipated needs of the New Dominion, it is sustained
by the traditional values and philosophy which have made the Old Dominion a
source of pride to all its citizens.

Although the work of this Commission is unique in the annals of the
Virginia judiciary, it can only be taken as a beginning. Implementation of the
recommendations necessary to bring to life the Commission’s vision of the pre-
ferred future will require significant commitment. A coordinated effort involv-
ing not only the courts but the legislature, the Executive Branch, the bar, the
media, the education system and the public is needed for a successful transition
to the next century. Oliver Wendell Holmes reminds us of our obligation with
these words:

Law is the business to which our lives are devoted, and
we should show less than devotion if we did not do what
in us lies to improve it, and, when we perceive what
seems to us the ideal of its future, if we hesitate to point it
out and to press toward it with all our heart.

Finally, the Commission has, in a sense, been overwhelmed with the pure
magnitude of what lies ahead, and, notwithstanding the sophistication of
research capabilities, the true uncertainty of it all. Yet, the more complex the
circumstances, the greater the need to plan. As we initiate our journey into the
future, the insight of an ancient philosopher sheds light on our course.

Think in anticipation, today for tomorrow, and indeed, for
many days. The greatest providence is to have fore-
thought for what comes . . . . The whole of life should be
spent thinking about how to find the right course of action
to follow. Thought and forethought give counsel both on
living and on achieving success.
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APPENDIX A
SEPARATE STATEMENTS

The following statements were submitted by
Commission members.

I.

The majority report of the Commission is the product of thoughtful, consci-
entious, and imaginative study by a group of able, energetic, and dedicated
Virginians. I admire the workmanship, I concur in most of the recommenda-
tions, in varying degrees of enthusiasm, but I disagree with some.

In my opinion, there are two critical problems in the administration of justice
in Virginia—delay in the judicial process and the increasingly prohibitive cost of
civil litigation. The successful administration of justice in the Twenty-First
Century will depend largely upon finding satisfactory solutions to these two
problems; to the extent that the majority report recommends viable solutions I
endorse it. I view all other recommendations as secondary. Some are designed
to improve the public relations skills of court personnel, others to apply the
marketing techniques of a trade to the administration of justice, interesting but
dubious concepts.

Although I approve the recommendation that the Court of Appeals be given
jurisdiction over civil as well as most criminal appeals, I oppose the recommen-
dation of an appeal of right. We were informed that giving an appeal of right
may require the employment of 30 additional attorneys in the Office of the
Attorney General. No estimate is given as to the additional judges that will be
required. It may not be unreasonable to suggest that an increase in the number
of judges of the Court of Appeals from 10 to 20 to 25 may be necessary if the
jurisdiction is expanded and an appeal of right mandated.



My objection, however, is not based upon the tremendous expense incident to these proposed changes.
In my view, the petition procedure applicable to appeals in the Supreme Court of Virginia, and available in
the Court of Appeals, is in effect an appeal of right. The losing lawyer in the court below may make a per-
sonal appearance in support of his petition for appeal before a panel of three or more justices of the Supreme
Court. His opponent may file a brief in opposition but will not be permitted to argue orally. If one member
of the panel believes that the lower court may have erred, the appeal is granted. Thus, every litigant has the
right to argument before a panel of the Court. If he cannot raise a doubt in the mind of at least one panel
member, he can file a petition for rehearing which is reviewed by the full Court. Substantially the same
procedure is available in the Court of Appeals. Code § 17-116.05:2. Under such favorable conditions the
petitioner has every advantage to which he is reasonably entitled. To grant him more is to burden an already
overloaded system with excess baggage without benefit to anyone. I believe the Virginia petition procedure
is superior to the appeal of right provided in other states. It follows that I disagree with the recommendation
that appeals from the Court of Appeals be only by certiorari. Appeals by petition should be continued at both
appellate levels.

It is not easy to oppose a recommendation that merely states that certain changes should be considered.
Nevertheless, I do oppose giving consideration to incorporating the federal rules of civil procedure and
having the Supreme Court by rule promulgate a code of evidence. In 1987, after a lengthy study, the Supreme
Court unanimously recommended to the General Assembly that no code of evidence should be adopted.
Whatever demand exists for this innovation and for incorporation of the federal rules of civil procedure may
be traced to lawyers who would prefer, for their own convenience in litigation, to federalize Virginia proce-
dure and even substantive Virginia evidentiary law. I am aware of no widespread desire of either bench or
bar for such drastic action.

The recommendation that the performance of judges be constantly evaluated is highly questionable. No
elected officials in Virginia are subjected to such evaluation except when considered for reelection. To single
out the judiciary for this kind of review is unjustified. It could impair the independence of the judicial branch
by causing some judges to seek popularity at the expense of objectivity.

For the same reason, I question the recommendation that the Supreme Court establish a consumer re-
search and service development program for the judicial system and provide forms for users of the courts to
submit comments on the service received in the court system. Ireadily agree that all court personnel should
be trained and expected to deal courteously and efficiently with users of the court facilities. I do not believe,
however, that every disgruntled litigant or his relatives should be encouraged to complain about inconse-
quential slights allegedly received in the judicial process.

The judicial system in administering justice does provide an important service to the public generally and
to litigants especially. Generally, in litigation there are winners and losers. There is no way to make the loss
of a case pleasant to the loser. Litigation is civilized warfare in which antagonists have been strenuously
engaged; no exchange of pleasantries, even those devised by consumer research specialists, is going to ease
the disappointment of defeat. Comments on the service at a hotel may be helpful to the management; com-
ments on the service in the judicial system may be a needless embarrassment to those who administer justice.
Some critics fear that the introduction of advertising and marketing techniques has tended to convert the
practice of law from a profession into a trade. Many of those engaged in the administration of justice are
reluctant, I believe, to welcome such techniques into the courthouses.



I do not approve the recommendation that a system be established in each judicial circuit to receive,
investigate, and report to the Judicial Council allegations of discrimination by court personnel. Com-
plaints of discrimination or other improper conduct by judges should be made to the Judicial Inquiry and
Review Commission. Complaints of discrimination or other improper conduct by other court personnel
should be made to the chief judge of the circuit court or Court of Appeals, or in respect to complaints
against personnel of the Supreme court, to the Chief Justice.

A judge at any level should hope to inspire respect rather than affection. In a consumer-oriented
society, the danger is that a judge become a salesman who may succumb to the pressures of public
opinion rather than apply the law fairly, objectively, and evenly, whether the results are popular or
unpopular. The best safeguard against judicial arrogance is tenure for a fixed term rather than for life.

Lastly, I object to the recommendation that cost of living adjustments be made in the compensation of
all personnel in the judicial system. For years, local political subdivisions were permitted to supplement
judicial salaries at the trial court level. Many did so, giving rise to inevitable conflicts of interest when
decisions of the local governing bodies were challenged in court. 1t took vears for the General Assembly
to eliminate what was widely criticized as an unwise policy. Since then judicial salaries have been
uniform throughout Virginia, although it is apparent that the purchasing power of the salary continues to
vary from place to place.

Undoubtedly, acceptance of a judicial position may require financial sacrifice. There will always be
some qualified persons who are unable or unwilling to serve. Judicial service does not now and never
will offer an attractive career for one who seeks wealth. For those motivated to pursue such careers,
however, in Virginia, where the traditions of public service are strong, there are incomparable intangible
rewards.

George M. Cochran

NOTE: Joining in Justice Cochran’s separate statement were Judge Persin and Mr. Parkerson. Judges Daffron
and Trabue concur with Justice Cochran's opposition to the recommendation calling for an appeal of right to the
Court of Appeals. Judges Daffron, Kent, Trabue and Mr. Roberts concur with Justice Cochran’s opposition to the
establishment of a consumer research and service development program and the creation of an ombudsman as pro-
posed in Recommendation 8.3.

II.

I take exception to Recommendation 3.5 which would give judges authority to order mandatory partici-
pation by litigants in arbitration, mediation or other alternative dispute resolution mechanisms (ADR). Let
me hasten to say, I fully support the use of ADR. Having served on the Task Force on Alternative Paths to
Justice, [ am firmly convinced that, in appropriate cases, such mechanisms can and should be used to resolve
many conflicts. However, I am equally convinced that litigants and their respective counsel are the parties
best suited to determine what cases are appropriate, not judges aided by computers (See Recommendation
3:6).

Compulsory authority would be a fertile ground for abuse. It is neither necessary nor desirable. Abuse
would lead to another layer of expense and bureaucratic delay. Mandatory ADR would threaten the right to
trial by jury. It would undermine matters best left to the discretion of counsel and their clients. In many
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cases, of various kinds and descriptions, attorneys for the parties know much more than
judges about the intricacies and needs of their particular problems. Generally, attorneys are
much better situated to determine what is “an appropriate case” than may be a particular
judge. To some judges every case might well be “appropriate for ADR.” As a practical
matter, if a case is bona fidely appropriate for a trial of ADR, there will be very few situations
in which attorneys will blatantly defy the Court and refuse helpful suggestions. In short,
there is simply no evidence that any need for mandatory ADR exists, or is likely to exist in
the foreseeable future.

" Robert W. Mann

NOTE: Joining in Mr. Mann’s statement were Commission members Ms. Tillar and Judges
Persin, Trabue, and Daffron.

III.

The proposal by a majority of the Future’s Commission to abolish the Constitutional Office of
clerk of the circuit court is the one proposal which, if adopted, will bring the most radical change in
the administration of justice as we have known it for the past 200 years for the office of clerk and
sheriff are the two oldest offices in the Commonwealth, pre-dating the courts and judges as they now
exist. And while many of the problems addressed by the Commission demand radical changes, I am
far from certain that the abolition of an elected clerk will bring about a judicial system that is respon-
sive and successful in meeting the myriad of problems addressed.

The abolition of an elected clerk is the one proposal in the entire report by the Commission that is
not based on any empirical evidence of a problem. Informal discussion among Commission mem-
bers brought stories of isolated personality conflicts between a clerk and judge, but these stories were
not buttressed by any specific evidence that these courts were being administered poorly or ineffi-
ciently by the clerk. The proposal stems, evidently, from some management philosophy or concept
that indicate that an administrator should not be elected but should be appointed by someone within
the system being administered. However, if there was any evidence to support this philosophy, it
was not shared with the entire Commission.

The overall Commission report envisions a judicial system that will be expanded in size and
authority to meet the anticipated explosion of case filings and the diversity of filings. Alternative
dispute resolution mechanisms will be a part of the system with mediation, fact-finding and arbitra-
tion panels brought on board to assist the courts. While less formal, they will be a part of the system
with trained professionals providing services in conflict and dispute resolution. The paradox is that
these programs will enable more people to use the judicial system but these very people will have no
say in the running of the system. Even jury sentencing is to be eliminated. We are to have a judicial
system in a free society but where basic democratic participation will be eliminated from the system.

The new system will have no elected clerk of court as a representative of the people who has

retained, and should retain, the unwritten but actual communication between the public and the
bench and between the public and the bar. The public will pay the salaries of the judges and the
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court administrators but they will have no voice as to how the system works or a voice of one of their
own to explain how the system works.

The proposal to eliminate the clerk and to split off the judicial duties from administrative duties
leaves more questions than it answers. For example, in small or rural areas where case filings are not
numerous and the court only meets a few days per month, what will the court administrator do
during these “slow times”? What salary will be necessary to attract a professional manager and how
will it be paid? The court functions of the current elected clerk show in all courts the only constant
negative financial operation of the offices. The fees charged are so low and the collection of fines and
costs such a failure that the non-judicial or administrative fees collected by clerks of court fund the
court operation of every court in the Commonwealth.

Other questions raised with the split of offices and duties also pose interesting financial ques-
tions. Will local governments be required to build buildings for the non-judicial functions now
performed by clerks? Will state recording standards be eliminated and each locality allowed to
impose fees and costs and set different recording standards? Will the courts and the localities be
required to buy, equip and operate the records storage methods now done by a single clerk?

The clerk of court, being elected and performing both judicial duties and administrative duties,
has provided service to the Commonwealth and to the local governing bodies and to the judiciary.
These services have enabled these agencies not just to survive in an age of increased and, at times,
overwhelming demands, but has enabled them to prevail. This has been accomplished despite erratic
and insufficient staffing and funding. (Compare the staffing of the offices of Commissioner of the
Revenue, the Treasurer and the Sheriff with each respective court clerk.) An elected clerk can pre-
serve an element of democracy within a professional judiciary that ought to remain apart from
politics but which must be answerable to those they serve. With modest increases in revenue with
the funds earmarked for education of clerks and their personnel, the judiciary of the Twenty-First
Century will be able to meet its mandate of quality justice for all, backed by a qualified and compe-
tent administrative arm headed by an elected clerk of court.

Michael M. Foreman

IV.

We disagree with the majority’s recommendation that full civil jurisdiction be given to the Court
of Appeals (Recommendation 4:2). Instead, we believe that the present division of jurisdictional re-
sponsibility provides a unique and preferable structure for the development of the law. The legisla-
ture has assigned each appellate court given areas of primary responsibility. This affords each court
the opportunity to develop an expertise in those areas, thereby helping insure the development of
cohesive and internally consistent bodies of case law. Further, this system achieves these goals at a
minimum cost to the public.

The benefits which the present appellate structure provides must not be overlooked. We believe
that the present structure has resulted in an equitable and manageable division between the two
appellate courts. Between 1985 and 1988 an average of 1,239 cases per year were filed in the Supreme
Court (mostly civil), while an average of 1,123 cases were filed in the Court of Appeals. More signifi-
cantly, under the current model the appellate capacity expanded dramatically with minimal duplica-
tion. Between 1981 and 1985 the Supreme Court acted upon an average of 1,995 cases per year;
between 1986 and 1988 the two courts combined acted upon an average of 2,703 cases per year.
Additionally, the body of law available to provide guidance to the bench, bar, administrative agen-
cies, municipalities and the public dramatically increased. An average of 176 opinions per year were
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issued by the Supreme Court between 1981 and 1985; since the two courts have been in existence, an
average of 408 opinions per year have been issued.

Before more costly measures are taken to restructure the entire appellate system, we believe that
both the Supreme Court and the Court of Appeals should strive to meet the ABA time standards for
disposition of appellate cases. Only if the appellate courts are unable to meet these standards, and
access to the appellate process has not been materially increased by the reduction of delay, should
consideration be given to restructuring the jurisdiction of the appellate system.

Lawrence L. Koontz, Jr.
Barbara M.. Keenan

NOTE: Joining in the separate statement filed by Judges Koontz and Keenan was Judge Trabue.

V.
]

We believe that providing an appeal of right from all cases in the trial courts will result in greater
delay and restrict the ability of the appellate system to do quality work in a timely manner (Recomen-
dation 4:3). Based on projections from the Director of Judicial Planning for the Supreme Court, a
system providing an appeal of right with full civil jurisdiction in the Court of Appeals would proba-
bly result in a 28% increase in civil cases filed. Since the Supreme Court has experienced difficulty in
timely disposing of the civil cases filed there, it is unrealistic to assume that transfer of all of these
cases plus the estimated 28% increase in filings would not result in additional delay and backlog in the
Court of Appeals. We also believe that providing an appeal of right in criminal cases would produce a
similar burden of backlog and delay.

Increased access to the appellate system can be achieved without placing the equilibrium of the
entire system at risk. Delay reduction is the key predicate to increasing the appellate courts’ capacity.
Until that goal is achieved, no responsible construct for change can be devised. Further, we agree with
Justice Cochran’s statement that the petition procedure used in the Virginia appellate courts provides
a merits review of cases which is effectively the same as an appeal of right. Changing this procedure
before analyzing the beneficial impact of delay reduction could result in an actual restriction of access
through additional delay, as well as a reduction in the quality of attention now given each case during
the petition process.

Other states which provide appeals of right to their intermediate appellate courts have often found
it necessary to have a large amount of case screening and recommendations made by non-judicial per-
sonnel. Further, the right to oral argument is often drastically limited in these courts to minimize case
processing time. We strongly believe that implementation of the appellate system envisioned by the
majority report would result in similar unavoidable problems. Unfortunately, experience has shown
that the reality of limited resources actually increases the problems sought to be solved when theoreti-
cally pure systems, such as the one proposed in the majority report, are implemented. We believe that
Virginians deserve a quality oriented system, rather than a numbers-driven structure of appellate
review. For this reason, we dissent from the implementation of an appeal of right with full civil and
criminal jurisdiction in the Court of Appeals.

Lawrence L. Koontz, Jr.
Barbara M. Keenan

NOTE: Joining in the separate statement filed by Judges Koontz and Keenan was Judge Trabue.
-
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VI.
-

I wish to note my preference for the addition of language in Recommendation 2.1 to specify that pun-
ishment is an important consideration in criminal sentencing to express society’s condemnation of the
criminal act. In Recommendation 2.2, I wish to note my support for the addition of language indicating
that a sentence of confinement should be substantially served.

Further, I believe that the public’s proper concern with sentencing disparity is primarily a result of
the disparity between the sentence imposed and the sentence actually served. To remove the perception

that sentences imposed or affirmed by courts are largely meaningless, discretionary parole should be
abolished. Crime victims, defendants, and the public should know the probable duration of a sentence of

confinement.

John F. Daffron, Jr.

NOTE: Joining with Judge Daffron in this separate statement were Judges Kent and Trabue.

VIIL.

We oppose that portion of the rationale in Section 4.1 which infers that rotation periods be man-
datory except in the family division within a court. In our opinion, the assignment to each division
should be treated identically with the recommendation for assignment to the family division.

We oppose recommendation 5.6 as stated. Commissioners in chancery, substitute judges, judges
pro tem, and special justices should not be used except with the concurrence of the parties and their
counsel. In our opinion, this recommendation encourages the archaic continuation of a system of referral
of judicial decision making to nonelected judges.

Kenneth E. Trabue
Donald H. Kent

vii
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