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Thi s appeal arises froman order of the Grcuit Court of
Spot syl vania County (circuit court) reversing the ruling of the
Director of the Departnent of Medical Assistance Services (DVAS)
t hat, pursuant to 12 VAC 30-90-20(C), the appellees, eight
nursing honme facilities in Virginia that disputed DVAS s
cal cul ation of their Medicaid rei nbursenent paynents, were not
entitled, for the years at issue, to reinbursenent for their

Medi cai d-rel ated expenses under the higher cost ceiling



applicable to Northern Virginia. |In reversing the DVAS
Director's ruling, the circuit court concluded the DVAS
Director's interpretation of 12 VAC 30-90-20(C) was contrary to
the plain neaning of the regulation and was, thus, arbitrary and
capricious. In that sane order, the circuit court also affirned
the DMAS Director's ruling that four of the appellees were tine
barred from chal |l enging their Medicaid rei nbursenent paynents for
five of the years at issue and further held that the appellees
were entitled to recover their attorneys' fees and costs subject
to a statutory cap of $25,000 applicable to the appellees as a
group. On appeal, DMAS contends the circuit court erred (1) in
concluding the DVMAS Director's interpretation of the rel evant
Medi caid regulation was arbitrary and capricious and (2) in
awar di ng attorneys' fees and costs to the appellees. On
cross-appeal, the appellees contend the circuit court erred (1)
in affirmng the DVAS Director's decision that four of the
appel l ees were tinme barred fromchall enging their Medicaid

rei mbursenent paynents for certain years and (2) in ruling the
fees and costs awarded to the appellees were capped at $25, 000
for the appellees as a group. In addition, the appell ees seek an
award of appellate attorneys' fees. For the reasons that follow,
we affirmthe circuit court's judgnment that the DVAS Director's
interpretation of 12 VAC 30-90-20(C) was arbitrary and
capricious, that the appellees were entitled to attorneys' fees
and costs, and that certain appellees were tine barred from
chal l enging their reinbursenent classifications for certain
years. W reverse the circuit court's judgnment that the fees and
costs awarded to the appellees were statutorily capped at $25, 000
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for the appellees as a group and remand this matter to the
circuit court for determi nation of the appropriate attorneys'
fees and costs.
| . BACKGROUND

The facts in this case are not in dispute. At all tines
relevant to this appeal, the appellees, Beverly Healthcare of
Frederi cksburg, f/k/a Fredericksburg Nursing Honme, |ocated in
Spot syl vani a County; Carriage Hill Nursing Hone, located in
Spot syl vani a County; Heritage Hall —Front Royal, |ocated in Warren
County; Heritage Hall —King George, located in King George County;
Lynn Care Center, located in Warren County; Gak Springs of
Warrenton, |ocated in Fauquier County; Rose Hi |l Nursing Hone,
| ocated in Carke County; and Warrenton Overl ook Health &
Rehabilitation, f/k/a Warrenton Overl ook Care Center, located in
Fauqui er County, were nursing hone facilities participating in

Virginia's Medicaid program® As participants in that program

! The times relevant to this appeal vary by appellee, as

follows:

Appel | ee Fi scal Years Endi ng

Beverly Heal thcare of Fredericksburg 12/ 31/ 94
12/ 31/ 95
12/ 31/ 96
Carriage H Il Nursing Home 6/ 30/ 94
6/ 30/ 95
6/ 30/ 96
6/ 30/ 97

Heritage Hal | —Front Royal 12/ 31/ 94
12/ 31/ 95
12/ 31/ 96

Heritage Hal | Ki ng George 12/ 31/ 94
12/ 31/ 95
12/ 31/ 96

Lynn Care Center 12/ 31/ 94



the appellees were entitled to rei nbursenment by the Commonweal t h
for their reasonabl e and necessary operational and capital costs
incurred in providing nursing care and ot her medical services to
Medicaid recipients. DVMAS is the state agency responsible for
admnistering Virginia s Medicaid program

Under the Virginia Medicaid program each participating
nursing facility nmust submt an annual cost report to DVAS
detailing the actual costs incurred by the facility for the care
and services provided to Medicaid patients. DMAS then reviews
the nursing facility's cost report and i ssues a "Notice of
Program Rei nbursenent™ to the facility setting forth the costs
that are to be reinbursed to the facility and the costs that are
di sal | oned under the Medicaid program and identifying any
adjustnents in the rei nbursenent paynent amount to reflect DVAS s
determ nation that it has underrei nbursed or overreinbursed the
facility during the cost year under consideration. |If the
nursing facility disagrees with DVMAS s rei nbursenent
determ nation, the facility may appeal the matter in accordance
with the Adm nistrative Process Act and "the state plan for

nmedi cal assistance." Code § 32.1-325.1(B)

12/ 31/ 95
12/ 31/ 96

Gak Springs of Warrenton 12/ 31/ 94
12/ 31/ 95
12/ 31/ 96

Rose Hi |l Nursing Home 12/ 31/ 94
12/ 31/ 95
12/ 31/ 96

Warrenton Overl ook Health & Rehabilitation 9/ 30/ 94
9/ 30/ 95
9/ 30/ 96



To control costs, DVAS has instituted cost ceiling
[imtations, or caps, on the reinbursenent of certain costs
incurred by nursing facilities in providing service to Medicaid
patients. A nursing facility will not be reinbursed for costs
that exceed the facility's cap. To ensure that nursing
facilities operating in different econom c environnents in
Virginia are reinbursed simlarly, DMAS has divided the
Commonweal th into three distinct geographic regions or "peer
groups,” each with its owm cap: (1) "the Virginia portion of the
Washi ngton DC-MD- VA Metropolitan Statistical Area (MSA)," (2) the
"Ri chnond- Pet ersburg” MSA, and (3) the "rest of the state.” 12
VAC 30-90-20(C). Because the urban area in which they operate is
generally nore expensive, nursing facilities in the "Virginia
portion of the Washi ngton DC MD-VA' MSA (Northern Virginia MSA)
peer group have a higher reinbursenent cap than those in the
"rest of the state" peer group.

To determ ne, for Medicaid rei nbursenent purposes, whether a
nursing facility is in one of the MSA peer groups or in the "rest
of the state" peer group, DVAS relies on the |ist of urban-area
jurisdictions published in a final rule by the Health Care
Fi nanci ng Adm nistration (HCFA), the federal agency within the
United States Departnent of Health and Human Services t hat
adm ni sters the Medicare program See id. Generally, a facility
|ocated in a city or county included on HCFA' s |ist of
constituent jurisdictions of the Northern Virginia urban area or
t he Ri chnond- Petersburg urban area is considered a nenber of that
respective area's correspondi ng MSA peer group. See id.
Conversely, a facility located in a jurisdiction not included on
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HCFA' s list of jurisdictions in either the Northern Virginia or
Ri chnond- Pet er sburg urban area is considered a nenber of the
"rest of the state" peer group. See id.

In conpiling and revising its list of urban areas, HCFA
relies, inturn, on the latest |ist of MSAs published by the
federal O fice of Managenent and Budget (OVB). Applying
decenni al census data and federal Census Bureau popul ati on
estimates to various standards, OVB designates certain geographic
areas of the country as MSAs. The boundaries of each MSA refl ect
OWB' s judgnent that, for statistical purposes, the jurisdictions
| ocated within those boundaries constitute netropolitan areas.?’
OWMB periodically revises its MSA designations to reflect changing
popul ati ons and econom ¢ conditions, adding new jurisdictions
t hat, based on the nobst current data and standards, qualify as
metropolitan areas or renoving jurisdictions that no | onger
qualify. Wen HCFA updates Medicare paynent rates, it adopts
OWB' s | atest revised MSA designations, which remain in effect
until new MSA designations are adopted by HCFA and published in a

final rule.

> As OMB explains,

OMB establishes and maintains the
definitions of the [metropolitan areas]
solely for statistical purposes. 1In
periodically reviewing and revising the
[metropolitan areas], OMB does not take into
account or attempt to anticipate any
nonstatistical uses that may be made of the
definitions, nor will OMB modify the
definitions to meet the requirements of any
nonstatistical program.

OMB Bulletin No. 95-04 1 (June 30, 1995).
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On June 30, 1993, OWVB published an updated |ist of NMSA
desi gnations based on data fromthe 1990 census. As reflected in
that list, the Northern Virginia MSA had been expanded to include
the jurisdictions in which each of the appellees was | ocated.

On Septenber 1, 1993, HCFA published a final rule adopting
OWB' s June 30, 1993 revised MSA designations for purposes of




Medi care® rei nbursement paynents to hospitals, effective Cctober
1, 1993. See Rules and Regul ations, 58 Fed. Reg. 46270
(Septenber 1, 1993). HCFA explained its adoption of OVB' s new
MBA desi gnations for purposes of hospital reinbursenent as
fol |l ows:

Under the Medicare prospective paynent
system different paynent rates are
cal cul ated for hospitals |ocated in rural
urban, and | arge urban areas. For purposes
of the standardi zed paynent anount, section
1886(d)(2) (D) of the Social Security Act
requires that we use Metropolitan Statistica
Areas (MSAs) as defined by the office of
Managenment and Budget (QOVB) to determ ne
whet her hospitals are located in rural, urban
or |arge urban areas.

* * * * * * *

. OMB announced changes [in the MSA

deS|gnat|ons] and we have adopted those

changes in this final rule. Table 4a of the

wage i ndex tables in the addendumto this

final rule lists the MSAs and their nenber

counties as set forth in OVMB's announcenent.
Id. at 46291-92. As reflected in Table 4a of HCFA s final rule,
the Northern Virginia urban area had been expanded to include the
jurisdictions in which each of the appellees was | ocated:
Spot syl vani a County, Warren County, King George County, Fauqui er
County, and C arke County. 1d. at 46386.

On January 6, 1994, HCFA published a final notice advising

t hat, because the Omi bus Budget Reconciliation Act of 1993,

enacted by Congress on August 10, 1993, required that there be no

> Medicare is a separate and distinct program from Medicaid.
Medicaid is a state-run welfare program, providing medical
assistance primarily to indigent persons. In contrast, Medicare
is a medical insurance program for the elderly, irrespective of
income, that is administered by the federal government.
Although some of the regulations of the two programs overlap,
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increases in Medicare cost limts for nursing facilities until
October 1, 1995, the revised MSA designations established by OB
on June 30, 1993, would not be adopted for purposes of Medicare
rei nbursenents for nursing facilities until at |east October 1,
1995. See Notices, 59 Fed. Reg. 762-64 (January 6, 1994). On
October 1, 1997, HCFA published a final notice providing for the
i npl enentation of the revised MSA designations, including the
added Northern Virginia jurisdictions, for purposes of Medicare
rei nbursenents for nursing facilities, effective that date. See
Notices 62 Fed. Reg. 51536-38, 51548 (Cctober 1, 1997).

Concl udi ng HCFA' s adoption on Septenber 1, 1993, of OWB' s
June 30, 1993 revi sed MSA designations, for purposes of Mdicare
rei mbursenment for hospitals but not for nursing facilities, did
not require the inplenentation of the new MSA designations for
pur poses of Medicaid reinbursenent for Virginia nursing
facilities, DVMAS did not include the jurisdictions in which the
appel l ees were located in the Northern Virginia MSA until Cctober
1, 1997, when HCFA specifically adopted the new MSA desi gnations
for the purpose of Medicare reinbursenment for nursing facilities.
Accordingly, prior to October 1, 1997, DMAS cal cul ated the
Medi cai d rei nbursenents for the appellees using a reinbursenent
cap applicable to the "rest of the state" peer group, rather than
t he higher cap applicable to the Northern Virginia MSA peer
gr oup.

On Septenber 26, 1996, the appellees wote to the Director
of DMAS requesting that he issue a case decision inplenmenting the

June 30, 1993 revised MSA designations effective October 1, 1993.

Medicaid has its own set of rules.



By letter dated Cctober 4, 1996, the DVAS Director declined to
consider the nerits of the appellees' dispute and advi sed the
appel | ees that DMAS s deci sions regardi ng rei nbursenent were
appeal abl e in accordance with the Adm nistrative Process Act. By
letter dated October 11, 1996, the appellees notified the
Director of DVAS that they were appealing DVAS s failure to

i nclude the appellees in the Northern Virginia MSA peer group for
the prior fiscal years commencing in 1994. Counsel for the
appel l ees further noted in that letter, as follows:

| wite in response to your Cctober 4
| etter which declines to issue a case
deci si on addressing the DVAS position on the
Northern Virginia Peer Goup issue. Instead
your letter indicates that this issue should
be addressed through the DVAS audit and
appeal process. You take this position
despite the fact that "[the] organi zation of
participating facilities into peer groups
according to location as a proxy for cost
variation across state facilities with
simlar operating characteristics" is
specifically identified in the DVAS appeal
regul ati ons as a non-appeal abl e i ssue. See
Nur si ng Hone Paynent System § 3.1.B. 2.

We do not believe that your position on
this matter is reconcilable with this
regul ation, but to nove this matter forward,
t he above facilities are submtting this
appeal notice with a reservation of all right
to contest your determ nation.

* * * * * * *

G ven your Cctober 4, 1996 letter, we
trust that DMAS will accept this notice and
pronptly schedul e appeal hearings on the
above facilities and cost years despite the
fact that the DVAS appeal regul ations
t hensel ves state that issues related to peer
group designation are not appeal abl e t hrough
the normal audit and appeal process.

In response to appellees' notice of appeal, an inforna

fact-finding conference was conducted on Novenber 7, 1997, and a
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decision in DVAS s favor was issued on May 1, 1998. The
appel | ees appeal ed that decision, and a formal hearing was held
on Cctober 26, 1999. The hearing officer issued a recommendation
on Novenber 10, 2000, in favor of the appellees. The DVAS
Director rendered a final case decision on April 27, 2001,
rejecting the hearing officer's recomendation. The Director
ruled (1) that, because HCFA did not inplenent the new MSA

desi gnations for purposes of nursing facility reinbursement until
Cctober 1, 1997, DMAS had correctly classified the appellees as
being in the "rest of the state" peer group between Septenber 1,
1993, and October 1, 1997, and (2) that four of the appellees
were tinme barred from appealing their peer group classification
for five of the fiscal years at issue because their appeal
requests were not filed wthin ninety business days of receipt of
the Notice of Program Rei nbursenment (NPR) for those years, as

required by 12 VAC 30-90-131, as follows:

Facility Fi scal Year Ending NPR Appea
Beverly Heal t hcare 12/ 31/ 94 12/ 19/ 95 10/ 11/ 96
Rose Hi |l Nursing Home 12/ 31/ 94 12/ 19/ 95 10/ 11/ 96
Gak Springs 12/ 31/ 94 2/ 1/ 96 10/ 11/ 96
Warrenton Overl ook 9/ 30/ 94 8/ 7/ 95 10/ 11/ 96

9/ 30/ 95 9/ 30/ 95 10/ 11/ 96. *

Each of the eight appellees filed a separate notice of
appeal with DMAS, indicating its intention to appeal the DVAS

Director's case decision to the circuit court.® Noting their

* The appellees do not dispute these factual findings by the

DMAS Director.

> Beverly Healthcare of Fredericksburg, which is located in
Spotsylvania County, filed its notice of appeal with DMAS on May
29, 2001. The other seven appellees filed their notices of
appeal on May 30, 1991.
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conpliance with Rules 2A:3(b) and 2A:4(a),° the appellees filed a
joint petition for appeal with the circuit court on June 26,
2001. The appel |l ees al so subsequently filed a joint request for
an award of their attorneys' fees and costs incurred in
connection with the judicial appeal, in the amount of $62,291.92
(approxi mately $7,786 for each appellee).’

After conducting several hearings on the matter, the circuit
court ruled inits final order of March 5, 2002, that (1) the
DVAS Director's decision that, for purposes of Medicaid
rei mbursenent for the years relevant to this appeal, the
appel I ees were not nmenbers of the Northern Virgi nia MSA peer
group was contrary to the plain neaning of 12 VAC 30-90-20(C)
and, thus, arbitrary and capricious; (2) the DVAS Director's
deci sion that four of the appellees were tinme barred from

appealing their peer group classification for five of the fisca

® Rule 2A:3(b) provides, in pertinent part, as follows:

In the event of multiple appeals in the
same proceeding, only one record need be
prepared and it shall be transmitted to the
clerk of the court named in the first notice
of appeal filed. 1If there are multiple
appeals to different courts from the same
regulation or case decision, all such
appeals shall be transferred to and heard by
the court having jurisdiction that is named
in the notice of appeal that is the first to
be filed.

Rule 2A:4(a) provides, 1in pertinent part, that, "[w]ithin
30 days after the filing of the notice of appeal, the appellant
shall file his petition for appeal with the clerk of the circuit
court named in the first notice of appeal to be filed."

’ Throughout the proceedings in this case, both before DMAS
and the circuit court, the appellees were represented by the
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years at issue was correct; and (3) the appellees were entitled
by law to an award of attorneys' fees and costs, in an anount
statutorily capped at $25,000 for the appellees as a group

($3, 125 for each appellee), because "the instant case constitutes
a single case for purposes of the $25,000 limt on the award of
fees pursuant to . . . Code § 2.2-4030."

Thi s appeal and cross-appeal foll owed.

same counsel and law firm representing them in this appeal.
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1. DMAS S APPLI CATI ON OF MEDI CAI D REGULATI ONS
A.  Standard of Review
Here, we are asked to review DMAS s interpretation and
application of its own regul ati ons governing Medicaid principles
of reinbursenent.

I n review ng decisions by DVAS, an

appel l ate court accords great deference to

. . the agency's . . . interpretation of
the | aws applicable to "the rei nbursenment due
qualified providers for their reasonabl e
costs incurred while delivering health care
services." This Court will overturn DVAS [ s]
"interpretations of the statutes and
regul ati ons governing Medicaid .
principles of reinbursenent . . . only . . .
when found to be arbitrary and capricious.”

Beverly Health and Rehab. Servs., Inc. v. Metcalf, 24 Va. App.

584, 592, 484 S.E. 2d 156, 160 (1997) (quoting Fralin v.

Kozl owski, 18 Va. App. 697, 701, 447 S.E.2d 238, 241 (1994)).

Additionally, we are required, "in review ng an agency deci sion,
to consider . . . the purposes of the basic |aw under which

t he agency acted.” Johnston-WIlIlis, Ltd. v. Kenley, 6 Va. App.

231, 246, 369 S.E.2d 1, 9 (1988).
B. 12 VAC 30-90-20(C

DVAS contends the circuit court erred in ruling that the
DVAS Director's decision that, for the years relevant to this
appeal, the appellees were in the "rest of the state" peer group,
rather than the Northern Virginia MSA peer group, was arbitrary
and capricious. In reaching that decision, DVAS maintains, the
circuit court inproperly substituted its own independent judgnent
for that of DVAS, the agency charged with adm nistering
Virginia' s Medicaid program DMAS argues that, pursuant to 12
VAC 30-90-20(C), DVAS nust |look "to the actions” of HCFA in

- 14 -



placing a nursing facility in a particular peer group. "Wen,
for purposes of reinbursement, HCFA determ nes that a nursing
facility should be reinbursed based on its placenent in a
particul ar MSA, then DVAS nust follow HCFA' s actions,” DVAS
asserts. DMAS further asserts that HCFA published a Ii st

i ncorporating the new MSA desi gnations, including the updated
Northern Virginia MSA, on Septenber 1, 1993; however, that
updated |ist of MSA designations was "only nmeant for hospital

rei nbursenent purposes.” HCFA did not adopt and inplenent the
updated Northern Virginia MSA for purposes of nursing facility
rei nbursenent, DMAS argues, until COctober 1, 1997. Consequently,
DVAS' s argunent continues, the jurisdictions in which the
appel | ees were | ocated were not added to the Northern Virginia
MBA for purposes of Medicaid reinbursenent of nursing facilities
until Cctober 1, 1997. Accordingly, DMAS concl udes, the DVAS
Director's determ nation that the appell ees were not nenbers of
the Northern Virginia MSA peer group from Septenber 1, 1993, to
Cctober 1, 1997, was proper and, thus, not arbitrary and
capri ci ous.

The appel |l ees argue that the DVMAS Director, in deciding the
appel | ees were not nmenbers of the Northern Virginia MSA peer
group until October 1, 1997, and, thus, were not entitled to
rei nbursenent for their Medicaid-rel ated expenses under the
hi gher cost ceiling applicable to that peer group, disregarded
and m sapplied the plain | anguage of 12 VAC 30-90-20(C). Hence,
t he appell ees contend, the circuit court correctly concl uded that
the DMAS Director's decision was arbitrary and caprici ous and
properly reversed that decision.
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The issue before us, then, is whether the circuit court
erred in holding that the DVMAS Director's decision that, for
pur poses of Medicaid reinbursenent, the appellees were nenbers of
the "rest of the state" peer group from Septenber 1, 1993, to
October 1, 1997, rather than the Northern Virginia MSA peer
group, was arbitrary and capricious. The resolution of that
i ssue turns on whether the DVAS Director correctly interpreted
the plain | anguage of the rel evant regul ation, 12 VAC

30-90-20(C). See, e.qg., Smth v. Liberty Nursing Hone, Inc., 31

Va. App. 281, 296-97, 522 S.E. 2d 890, 897 (2000) (holding that,
because the DVAS Director "disregarded the plain | anguage" of the
controlling regulation, "he arbitrarily and capriciously
interpreted the regulation”). W hold he did not.

Regul ation 12 VAC 30-90-20(C) provides, in pertinent part,
as foll ows:

[1]n determning the ceiling limtation,
there shall be . . . patient care nedi ans
established for nursing facilities in the
[Northern Virginia MSA], the

Ri chnond- Pet ersburg [ MSA], and in the rest of
the state. . . . The [Northern Virginia] MA
and the Ri chnond-Petersburg MSA shall include
those cities and counties as |listed and
changed fromtinme to tine by the Health Care
Fi nanci ng Adm nistration (HCFA). A nursing
facility located in a jurisdiction which HCFA
adds to or renoves fromthe [Northern
Virginia] MSA or the Richnond-Petersburg MSA
shall be placed in its new peer group, for

pur poses of reinbursenent, at the beginning
of its next fiscal year follow ng the
effective date of HCFA' s final rule.

(Enphasi s added.)

As relevant to the instant case, the plain | anguage of the
regul ati on establishes a clear and direct mandate: Wen HCFA,
t he federal Medicare agency, indicates in a final rule that it
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has added a jurisdiction to either the Northern Virginia MSA or
t he Ri chnond- Petersburg MSA, DMAS, the state Medi cai d agency,
nmust add, for Medicaid rei mbursenent purposes, each participating
nursing facility located in that jurisdiction to the
correspondi ng MSA peer group "at the beginning of [the
facility's] next fiscal year following the effective date of
HCFA's final rule.” 12 VAC 30-90-20(C). Nothing in the plain

| anguage of the regul ati on suggests, as DMAS argues, that DVAS s
addition of a facility to an MSA peer group is limted strictly
to when HCFA inpl enments revised MSA designations specifically for
pur poses of Medicare reinbursenment of nursing facilities, rather
than of other nedical facilities. |Indeed, the plain |anguage of
the regulation clearly indicates that DMAS s inclusion of a
facility in a MSA peer group does not depend on any action by
HCFA ot her than HCFA's nere inclusion of the jurisdiction in
which the facility is located on its list in a final rule of the
revi sed MSA designations it has adopted. In formulating its
regul ati ons, DVMAS coul d have provided that nursing facilities
were to be added to peer groups only when HCFA specifically

i npl emented revi sed MSA designations for purposes of reinbursing
nursing facilities, but it did not.® DMAS is bound by the plain

| anguage of its own regul ation.

® DMAS acknowledges, on appeal, that the DMAS Director's
interpretation of 12 VAC 30-90-20(C) results in the following
reading of the regulation:

A nursing facility located in a
jurisdiction which HCFA adds to or removes
from the [Northern Virginia] MSA or the
Richmond-Petersburg MSA shall be placed in
its new peer group, for purposes of
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Here, on Septenber 1, 1993, HCFA published a final rule
updati ng Medi care rei nbursenent paynents to hospitals, effective
October 1, 1993. In that final rule, HCFA specifically adopted
OWB' s | atest revised MSA designations, which expanded the
Northern Virginia MSA to include the jurisdictions in which each
of the appellees was | ocated. HCFA al so specifically included
each of those jurisdictions inits list in the final rule of the
MBAs it was adopting. Hence, in accordance with the plain
| anguage of 12 VAC 30-90-20(C), DVAS was required to place the
appel l ees in the Northern Virginia MSA peer group and rei nburse
t hem usi ng the higher cap applicable to that peer group "at the
begi nning of [each facility's respective] next fiscal year
foll owi ng" Cctober 1, 1993. 1d. 1In failing to do so for the
years relevant to this appeal, DVAS did not conply with the clear
and direct mandate of its own regul ation.

This resolution of the issue is buttressed by our
consi deration of the underlying purpose of 12 VAC 30-90-20(C).
The regul ati on was pronul gated to establish higher reinbursenent
caps for nursing facilities located in netropolitan areas and,
thus, avoid the effect, inherent in a reinbursenent systemwth a
single uniformcap, of penalizing facilities in urban areas
sinply because they operate in jurisdictions where costs are
general ly higher than those in which their rural counterparts
operate. On June 30, 1993, OMB announced revi sed MSA

designations indicating that, based on data fromthe 1990 census,

reimbursement, at the beginning of its next
fiscal year following the effective date of
HCFA's final rule [changing MSA designations
for nursing facilities].
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the jurisdictions in which each of the appellees was | ocated
shared the sanme statistical characteristics as the other urban
areas in the Northern Virginia MSA and, thus, were to be included
in that MSA. On Septenber 1, 1993, HCFA adopted those revised
MBA designations in a final rule. [Irrespective of whether HCFA s
final rule governed Medicare rei nmbursenent of hospitals or
nursing facilities, the jurisdictions in which the appellees were
operating were recogni zed by HCFA as being urban in nature.
Accordingly, in terns of realizing the regulation's underlying
purpose, it is irrelevant whether HCFA recogni zed a change in the
Northern Virginia MSA in a nursing facility or hospital rule.

The recognition, itself, is what matters.

We hold, therefore, that the DVAS Director's decision that,
for purposes of Medicaid reinbursenent, the appellees were
menbers of the "rest of the state" peer group from Septenber 1,
1993, to Cctober 1, 1997, rather than the Northern Virginia MSA
peer group, was contrary to the plain neaning of 12 VAC
30-90-20(C). Accordingly, we affirmthe circuit court's judgnment
that the DVAS Director's decision was arbitrary and capri ci ous.

C. 12 VAC 30-90-131

The appel l ees contend the circuit court erred in affirmng
the DMAS Director's decision that, pursuant to 12 VAC 30-90-131,°
four of the appellees were tine barred fromchallenging their
Medi cai d rei mbursenent paynents for five fiscal years, as

foll ows:

? Regulation 12 VAC 30-90-131 has subsequently been

repealed. The provisions governing appeals by nursing
facilities of DMAS's adjustments to cost reports are currently
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Appel | ees Fi scal Year Endi ng

Beverly Heal t hcare 12/ 31/ 94
Rose Hi |l Nursing Home 12/ 31/ 94
Gak Springs 12/ 31/ 94
Warrent on Overl ook 9/ 30/ 94

9/ 30/ 95.

The appel |l ees argue that the DMAS Director's interpretation and
application of 12 VAC 30-90-131 is arbitrary and capricious. W
di sagr ee.

In pertinent part, 12 VAC 30-90-131 provided:

An appeal shall not be heard until the
followi ng conditions are net:

* * * * * * *

3. Al first |evel appeal requests shall be

filed in witing with the DMAS within 90

busi ness days followi ng the date of a DVAS

noti ce of programrei nbursenent that

adj ust rents have been nmade to a specific cost

report.
Thus, as the DVMAS Director noted in his final case decision, a
nursing facility "desiring to challenge a [rei nbursenent] paynent
deci sion made by DVAS nust file a witten notice of appeal within
90 days of receiving the Notice of . . . Program Rei nbursenent

that triggers the paynent dispute.”

It is undisputed that the Notices of Program Rei mbursenent
received by the four appellees listed in the table above for the
five fiscal years listed reflected Medicaid rei mbursenent
paynents in accordance with the caps applicable to the "rest of
state" peer group rather than the Northern Virgi nia MSA peer
group. It is further unchallenged that, although they disputed

DVAS' s failure to adjust their cost reports in the Notices of

set forth in 12 VAC 30-20-540.
- 20 -



Program Rei nbursenent to reflect their inclusion in the Northern

Virginia MSA peer group, the four appellees did not file notices



of appeal wi thin ninety business days of receipt of the Notice of
Program Rei nbursenent for the five years at issue. Accordingly,
as the circuit court held, the appeals for those four appellees
for the fiscal years listed are tine barred under 12 VAC

30- 90- 131.

Wil e not disputing that the regul ation operates as a
statute of limtations for appeals, the appellees maintain that
DMAS s own actions rendered the filing deadline in 12 VAC
30-90-131 inapplicable in this case. The appellees argue (1)
that 12 VAC 30-90-130(B)(2)" prohibited them from chal |l engi ng
DVMAS' s failure to place themin the Northern Virginia MSA peer
group because it declared the issue "nonappeal able"; (2) that, in
advising the appellees in his letter of Cctober 4, 1996, to use
DVAS s adm ni strative appeal s process to raise their concern, the
DVAS Director effectively waived 12 VAC 30-90-131's ni nety-day
filing deadline; and (3) that, in "holding such an appeal" for
all the appellees and for all fiscal years, DVAS effectively
sanctioned the timng of the appeal as to all appellees and al
years at issue. The appellees' argunents are without nerit.

Regul ation 12 VAC 30-90-130(B)(2) provided that nursing
facilities "have the right to appeal . . . DMAS [s]
interpretation and application of state . . . Medicaid .
principles of reinbursenent in accordance with the Adm nistrative
Process Act." The regulation also provided that "[t]he
organi zation of participating [nursing facilities] into peer

groups according to |location as a proxy for cost variation across

9 Regulation 12 VAC 30-90-130 has subsequently been

repealed.
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state facilities with simlar operating characteristics" is a
nonappeal abl e i ssue. Reading these two provisions together, the
DVAS Director held that, while 12 VAC 30-90-130(B)(2) prohibits a
nursing facility fromappealing DVAS s "authority granted by
regul ation to use MSA grouping as a nechanismin the rate-setting
process,"” it does not bar a nursing facility fromchall enging the
correctness of its peer group assignnent at the tinme the Notice
of Program Rei mbursenent is received. The DVAS Director's
interpretation of 12 VAC 30-90-130(B)(2) is reasonable. The
princi ples of reinbursenent are not subject to appeal under 12
VAC 30-90-130(B)(2), but the interpretation and application of
those principles clearly are. The issue in this case is not

whet her DVAS had the authority to organize nursing facilities
into peer groups—a principle of reinbursenent—but whether DVAS
properly applied 12 VAC 30-90-20(C) when it assigned the
appellees to the "rest of state" peer group for the years
relevant to this appeal even though they were located in
jurisdictions added to the Northern Virginia MSA by HCFA—an
interpretation and application of a principle of reinbursenent.
Accordingly, 12 VAC 30-90-130(B)(2) did not prohibit the
appel | ees from appealing DVAS' s failure to place themin the
Northern Virginia MSA peer group.

Li kew se, the appellees' reliance on the DVAS Director's
letter of Cctober 4, 1996, is msplaced. |In issuing that letter,
the DVAS Director was responding to the appell ees’ Septenber 26,
1996 letter requesting that he issue a case decision inplenmenting
t he updated MSA desi gnations recogni zed by HCFA, effective
Cctober 1, 1993. In his response, the DVAS Director neither
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passed judgnent on the tineliness of the appellees’ request under
12 VAC 30-90-131 nor extended the tinme for filing an appeal. He
merely declined to consider the nerits of the appellees' dispute
and advi sed the appell ees that DVAS s deci sions regarding
rei nbursenent were appeal able in accordance with the
Adm ni strative Process Act. Accordingly, the appellees' reliance
on the Director's letter as a waiver of the filing deadlines was
at their own peril.

Furthernore, the fact that DMAS conducted an informa
fact-finding conference in response to appellees' notice of
appeal in no way obviates the requirenent that the appell ees
tinmely file their appeal requests with DMAS in accordance with 12
VAC 30-90-131. Simlarly, the fact that all of the appellees’
appeal s were addressed at the informal fact-finding conference
does not bar DMAS from subsequently determ ning the tineliness of

the appeals. See Westm nster-Canterbury of Hanpton Rds., Inc. v.

Virginia Beach, 238 Va. 493, 503, 385 S.E 2d 561, 566 (1989)
(hol ding that the doctrine of estoppel does not apply to the
Commonweal th "when acting in a governnental capacity").
The appellees also maintain that the time limts inposed by

12 VAC 30-90-131 do not apply in this case because a cost report
"adj ustment” has not yet occurred. The regulation's ninety-day
filing deadline is triggered, appellees assert, only upon receipt
by a nursing facility of notice by DVAS that "adjustnents" were
made to the facility's cost report. 1In this instance, the
appel | ees ar gue,

no adj ustnment has been nmade to the

[ appel | ees’] cost reports denying their

inclusion in the Northern Virginia Peer
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Group. Since there has been no adj ust nent
made to the cost reports for the years under
appeal pertaining to the issue under appeal,

t he 90-day post-adjustnent period

contenpl ated by 12 VAC 30-90-131 has not been
triggered.

We find the appellees' reading of 12 VAC 30-90-131 too
restrictive. W believe that, as used in 12 VAC 30-90-131, the
term "adj ustnments" not only contenpl ates changes nade by DVAS to
a nursing facility's cost report but also DVAS s failure to nake
required changes to a facility's cost report in the Notice of
Program Rei nbursenent. For exanple, if DMAS underrei nbursed a
nursing facility during the fiscal year, it would be absurd to
suggest that DMAS' s failure to nmake any adjustnent in the Notice
of Program Rei nbursenment to correct that underpaynent woul d not
trigger the tinme limt under 12 VAC 30-90-131 while DVAS s
i nclusion of the wong adjustnent anmount in the Notice of Program
Rei mbur senent would. Both are inproper "adjustnments” under 12
VAC 30-90-131 and both would trigger the regulation's filing
deadl i ne.

Here, the appellees disputed DVAS s failure to adjust their
cost reports to reflect their inclusion in the Northern Virginia
MBA peer group in accordance with HCFA's recognition that the
jurisdictions in which they were |ocated were a part of the
Northern Virginia MSA. Hence, the appellees' receipt of the
Noti ces of Program Rei mbursenent in which DVAS failed to make the
di sput ed peer-group adjustnent to their cost reports triggered
the filing deadline set forth in 12 VAC 30-90-131

For these reasons, we affirmthe circuit court's judgnent

that the DVAS Director correctly determ ned that, pursuant to 12
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VAC 30-90-131, four of the appellees were tinme barred from
chal  engi ng their Medicaid rei nbursenent paynents for five of the
fiscal years at issue, as noted above.
[11. ATTORNEYS FEES AND COSTS
A.  Standard of Review
Here, we are asked to review the circuit court's
interpretation and application of Code 8§ 2.2-4030. Accordingly,

we review the circuit court's judgnment de novo. See Sink v.

Commonweal th, 28 Va. App. 655, 658, 507 S.E 2d 670, 671 (1998)

(noting that, "[a]lthough the trial court's findings of
hi storical fact are binding on appeal unless plainly wong, we
review the trial court's statutory interpretations and | egal
concl usi ons de novo").

B. Appellees' Entitlenment to Fees and Costs

DVAS contends the circuit court erred in awardi ng attorneys'
fees and costs to the appellees. Specifically, DMAS argues the
circuit court erred in rejecting DMAS s argunent that its
position was "substantially justified." W disagree.

The Adm nistrative Process Act generally requires that,
absent special circunstances, a party bringing a civil case under
the Act who is successful on the nmerits in challenging
unjustified agency action be awarded attorneys' fees and costs:

In any civil case brought under Article 5

(8 2.2-4025 et seq.) of this chapter or

88 2.2-4002, 2.2-4006, 2.2-4011, or

8§ 2.2-4018, in which any person contests any
agency action, such person shall be entitled
to recover fromthat agency . . . reasonable
costs and attorneys' fees if such person
substantially prevails on the nerits of the
case and the agency's position is not
substantially justified, unless special
circunst ances woul d make an award unj ust.
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The award of attorneys' fees shall not exceed
$25, 000.

Code § 2.2-4030(A) (fornerly Code 8§ 9-6.14:21(A)). Thus, the
appel l ees are entitled to recover their reasonable costs and fees
if (1) they substantially prevailed on the nerits of the case,
(2) the agency's position is not substantially justified, and (3)
there are no special circunstances that woul d make an award
unjust. We conclude, as did the circuit court, that all three
conditions are satisfied in this matter for each of the
appel | ees.

Firstly, we have previously determ ned that the appellees
substantially prevailed on the nerits of the case. Secondly, we
have al so previously determned that the DVAS Director's ruling
that the appell ees were not nenbers of the Northern Virginia MSA
peer group for the years relevant to this appeal was contrary to
the plain neaning of the applicable regulation and, thus,
arbitrary and capricious. Having determ ned that DVAS
m sinterpreted and m sapplied the plain neaning of the rel evant
regul ati on, we cannot say, as a matter of |aw, that DVAS s
position in this case was "substantially justified.” DMAS offers
no authority that persuades us otherwise. Thirdly, as the
circuit court found, there are no special circunstances that
woul d render an award of fees and costs unjust.

Accordingly, the circuit court did not err in ruling the
appel l ees were entitled to recovery of their attorneys' fees and
costs for the proceedings in the circuit court, and we affirm
t hat ruling.

C. Limt on Fees and Costs
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The appel l ees contend the circuit court erred in ruling the
attorneys' fees and costs awarded to the appell ees were capped at
$25,000 for the appellees as a group. Specifically, the
appel | ees argue the circuit court (1) failed to recognize that
the $25,000 statutory cap is a limt on attorneys' fees only and
(2) inproperly applied the $25,000 statutory cap on attorneys'
fees to the appellees as a group, rather than individually. W
agree with both of the appellees' argunents.

1. Costs

It is well established that,

[While in the construction of statutes the
constant endeavor of the courts is to
ascertain and give effect to the intention of
the legislature, that intention nust be
gathered fromthe words used, unless a
l[iteral construction would involve a manifest
absurdity. Were the |egislature has used
words of a plain and definite inport the
courts cannot put upon them a construction
whi ch amounts to holding the legislature did
not mean what it has actually expressed.

Fl oyd, Trustee v. Harding & als., 69 Va. (28 Gratt.) 401, 405

(1877).

By its owmn ternms, Code 8§ 2.2-4030(A) plainly distinguishes
bet ween "attorneys' fees" and "costs."” The first sentence of the
statute provides that a qualified party "shall be entitled to

recover . . . reasonable costs and attorneys' fees." Code

§ 2.2-4030(A) (enphasis added). The next sentence of the statute

provides that the "award of attorneys' fees shall not exceed

$25,000." 1d. (enphasis added). Absent fromthe statute is any
| anguage |imting the recovery of costs. Accordingly, the

$25, 000 cap applies only to attorneys' fees and the circuit court
erred in also applying the cap in its final order of March 5,
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2002, to the appellees' costs. See Gty of Hopewell v. County of

Prince George, 239 Va. 287, 294, 389 S. E. 2d 685, 689 (1990)

(observing that, "[w] hen the |egislature uses two different terns
in the sane act, it is presuned to nean two different things").
2. Attorneys' Fees

Fol l owi ng the issuance of the DVAS Director's final case
decision on April 27, 2001, each of the eight appellees tinely
filed a separate notice of appeal with DVMAS, indicating its
intention to appeal the Director's decision to the circuit court.
Noting their conpliance with Rules 2A:3(b) and 2A:4(a), the
appel lees then tinely filed a joint petition for appeal with the
circuit court.

In support of their contention that the circuit court
m sapplied the $25,000 limt on attorneys' fees to themas a
group, the appellees submt that, because each individual
appel | ee i ndependently filed its own notice of appeal w th DVAS
the proceeding in the circuit court involved eight separate
appeal s, which were then consolidated into a single proceeding in
conpliance with Rules 2A:3(b) and 2A:4(a). Thus, the appellees
argue, each appellee effectively brought its own separate civil
case under the Adm nistrative Process Act. Accordingly, the
appel | ees concl ude, Code 8§ 2.2-4030(A)'s $25,000 Iinmt on the
recovery of attorneys' fees should apply separately to each
appel | ee.

DMAS argues to the contrary that, because there was
literally only one case before the circuit court, "with one
central i1issue conmopn to each party,” and only one agency case
deci sion fromwhich the appell ees appeal ed, the circuit court
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correctly decided that "the instant case constitutes a single
civil case" under Code 8 2.2-4030(A) and properly limted the
appel | ees' overall award of attorneys' fees to $25,000. Adoption
of the appellees' interpretation of Code 8§ 2.2-4030(A), DWVAS
argues, would violate the plain | anguage of the statute and | ead
to absurd results if, for exanple, there were a hundred nursing
facilities involved in a case |like this.

The issue before us, then, is whether, for purposes of Code
§ 2.2-4030(A)'s $25,000 limt on the award of attorneys' fees,
the appell ees’ appeals to the circuit court of the DVAS
Director's case decision constitute a single case or eight
separate cases in the circuit court. Settled principles of
statutory construction guide us in the resolution of this issue.

In interpreting a statute, we "assune that 'the |l egislature
chose, with care, the words it used when it enacted the rel evant
statute, and we are bound by those words as we interpret the

statute.'” City of Virginia Beach v. ESG Enters., Inc., 243 Va.

149, 153, 413 S. E. 2d 642, 644 (1992) (quoting Barr v. Town and

Country Props., 240 Va. 292, 295, 396 S.E. 2d 672, 674 (1990)).

Addi tionally,

we exam ne [the] statute in its entirety,
rather than by isolating particular words or
phrases. \When the |anguage in a statute is
cl ear and unanbi guous, we are bound by the

pl ain meani ng of that |anguage. W nust
determ ne the General Assenbly's intent from
the words appearing in the statute, unless a
literal construction of the statute would
yield an absurd result.

Cummi ngs v. Fulghum 261 Va. 73, 77, 540 S.E.2d 494, 496 (2001)

(citations omtted). "However, when statutory construction is
required, we construe a statute to pronote the end for which it
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was enacted, if such an interpretation can reasonably be nade

fromthe | anguage used."” Mayhew v. Commonweal th, 20 Va. App.

484, 489, 458 S.E.2d 305, 307 (1995). "Thus, a statute should be
read to give reasonable effect to the words used 'and to pronote
the ability of the enactnent to renmedy the mi schief at which it

is directed.'" 1d. (quoting Jones v. Conwell, 227 Va. 176, 181,

314 S.E.2d 61, 64 (1984)). "Generally, the words and phrases
used in a statute should be given their ordinary and usually
accepted nmeaning unless a different intention is fairly

mani fest." Wolfolk v. Commobnwealth, 18 Va. App. 840, 847, 447

S.E. 2d 530, 534 (1994).

Applying these principles to the | anguage of Code
§ 2.2-4030(A) relevant to this issue, we conclude, m ndful of the
| egi sl ative goal pronoted by the statute, that the construction
urged by the appellees is the proper interpretation of the
statute. The "m schief"” at which Code § 2.2-4030(A) is directed
is the unjustified action of an agency. The statute clearly
expresses the legislature's intent to allow a party that
successfully chall enges the agency's action to recover its
attorneys' fees, up to $25,000. |In permitting "any person" in
"any civil case" to recover fees up to the stated limt, we
believe the legislature intended in a case like this, where each
appel | ee i ndependently filed with DVMAS its own notice of appeal,
whi ch was then consolidated with the other appellees' appeals in
accordance with the Rules of the Suprenme Court into a single
proceeding in the circuit court, that each of the notices of
appeal independently filed by the appellees represented the
commencenent of a separate civil case. Each case, although
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related to the other appellees' cases, presented its own issues
with regard to the jurisdiction and fiscal years involved and the
tinmeliness of the filings in that case. The consolidation of

t hose cases, while it conbined the cases for purposes of review
by the circuit court, did not alter the nature of the individua
cases brought by the appell ees.

We conclude, therefore, that Code § 2.2-4030(A)'s $25, 000
l[imt on the recovery of attorneys' fees applies separately to
each appellee, rather than to the appellees as a group.
Accordingly, we reverse the circuit court's judgnent and renmand
this matter to the circuit court for determ nation and award of
the appropriate attorneys' fees and costs due the appellees for
services rendered on their behalf in the circuit court, as well
as for this appeal.

| V.  CONCLUSI ON

In summary, we affirmthe circuit court's judgnent that the
DVAS Director's interpretation of 12 VAC 30-90-20(C) was
arbitrary and capricious, that the appellees were entitled to
attorneys' fees and costs, and that four of the appellees were
time barred fromchall enging their peer group rei nbursenment
classifications for five of the fiscal years relevant to this
appeal. W also reverse the circuit court's judgnent that the
fees and costs awarded to the appellees were statutorily capped
at $25,000 for the appellees as a group and renmand this case to
the circuit court for further proceedings consistent with this
opi ni on.

Affirmed in part,

reversed in part,
and r enanded.
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