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 Douglas E. Davis (claimant) contends that the Workers' 

Compensation Commission (commission) erred in finding that (1) 

Saville Peninsula Produce (employer) met its burden of proving 

that claimant was able to return to his pre-injury work as of 

August 23, 1993, and (2) employer's October 12, 1993 change in 

condition application was not barred by the doctrine of res 

judicata.  Upon reviewing the record and the briefs of the 

parties, we conclude that this appeal is without merit.  

Accordingly, we summarily affirm the commission's decision.  Rule 

5A:27. 

 On appeal, we view the evidence in the light most favorable 

to the party prevailing below.  R.G. Moore Bldg. Corp. v. 

Mullins, 10 Va. App. 211, 212, 390 S.E. 788, 788 (1990).  Factual 
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findings of the commission will not be disturbed on appeal, if 

based on credible evidence.  Hercules, Inc. v. Gunther, 13 Va. 

App. 357, 361, 412 S.E.2d 185, 187 (1991). 

 In reversing the deputy commissioner's decision and granting 

employer's application, the commission accepted the August 23, 

1993 opinion of Dr. Edward B. Butts, the treating neurosurgeon.  

Dr. Butts opined that, as of that date, claimant could return to 

his pre-injury work with no restrictions.  In rendering his 

opinion, Dr. Butts examined claimant and ordered an MRI.  Dr. 

Butts opined that the MRI showed some scar tissue and disc 

degeneration, but did not show a recurrent disc herniation.  Dr. 

Butts also took into account that scar tissue could occasionally 

cause pain, that claimant had shown improvement following his 

surgery, and that claimant had been given adequate rehabilitation 

through work hardening.  Dr. Butts approved of a description of 

claimant's pre-injury job submitted by employer, as well as a job 

description submitted by claimant.  Dr. Butts' opinion 

constitutes credible evidence to support the commission's 

findings. 

 The commission found that employer's October 12, 1993 

application was not barred by the doctrine of res judicata.  The 

October 12, 1993 application presented the issue of whether 

claimant could return to his pre-injury work as of August 23, 

1993.  This issue was not, and could not have been, previously 

litigated and determined as to these parties.  Moreover, the 
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October 12, 1993 application was based upon new evidence, 

including Dr. Butts' August 23, 1993 examination of claimant, Dr. 

Butts' review of the job descriptions, and the September 8, 1993 

MRI.  Therefore, the commission did not err in finding that the 

October 12, 1993 application was not barred by the doctrine of 

res judicata. 

 For the reasons stated, we affirm the commission's decision. 

          Affirmed.   


