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Kelly Anne Dara was convicted by a jury of first-degree
murder, conspiracy to commit robbery, and attempted robbery. She
appeals, contending that (1) the Commonwealth's failure to
produce allegedly exculpatory evidence in the juvenile court
denied her a proper transfer hearing, and (2) that the
Commonwealth's nolle prosequi of the indictment in the circuit
court required a new transfer hearing. We disagree with both of
these contentions, and we affirm the convictions.

The parties are fully conversant with the record in the
cause, and because this memorandum opinion carries no

precedential value, no recitation of the facts is necessary.

‘Pursuant to Code § 17-116.010 this opinion is not

designated for publication.



The evidence complained of by Dara consists of a statement
given to the police made by Josh Johnson, the co-conspirator who
actually committed the killing. His statement claims that Dara
was not present when he actually stabbed and killed the victim
and that Dara did not want to kill the victim.' Johnson's
statement was in the possession of the Commonwealth at the time
of the transfer hearing, but was not disclosed to the defense,
despite a discovery order.

Assuming for the purposes of this decision that the
statement was exculpatory and should have been disclosed prior to
the transfer hearing, the information contained was not material
to the transfer hearing. Independent evidence supported the
juvenile court's finding of probable cause for the conspiracy to
commit robbery and the attempted robbery. The statement does not
contradict or discredit these findings. Because the victim was
killed while defendant was engaged in the felony of attempted
robbery, probable cause need not be found that Dara intended to
kill to satisfy a charge for first-degree (felony) murder. See

Haskell v. Commonwealth, 218 VvVa. 1033, 1044, 243 S.E.2d 477, 483

(1978) . Therefore, Johnson's statement would not alter the
ultimate finding of probable cause on any of the charges at

issue.

'The statement also alleges that Dara helped plan the

intended robbery of the victim, however.



Nor would Johnson's statement affect the transfer to circuit
court. Dara was transferred under Code § 16.1-269.1(B). Under
that subsection, the court is not required to consider the
factors under Code § 16.1-269.1(A) (4) if the offender is fourteen
or older and charged with an unclassified felony violation of
Chapter 4 of Title 18.2 punishable by life imprisonment. Dara
was seventeen at the time of the offense and charged with
first-degree murder, an offense punishable by life imprisonment.

She could thus be transferred upon a finding of probable cause
without considering other factors.

Dara's second issue on appeal is without merit. A new
transfer hearing is not required after the Commonwealth enters a
nolle prosequi on the indictments in circuit court.

Although a nolle prosequi generally discontinues the
prosecution as though the indictment had never existed, Burfoot

v. Commonwealth, 23 Va. App. 38, 44, 473 S.E.2d 724, 727 (1996),

the General Assembly has statutorily modified this mechanism
within the juvenile justice framework. The applicable Code

section, amended in 1994, now provides that
[tlhe circuit court order advising the
attorney for the Commonwealth that he may
seek an indictment ghall divest the juvenile
court of its jurisdiction over the case as
well as the juvenile court's jurisdiction
over any other allegations of delinquency
arising from the same act, transaction or
scheme giving rise to the charge for which
the juvenile has been transferred.

Code § 16.1-269.6(C) (emphasis added). This Court in Burfoot



recognized the new change in the statute, stating that
under the new statute, the juvenile and
domestic relations district court loses
jurisdiction for all time over a juvenile
defendant when the Commonwealth is authorized
by the circuit court to seek an indictment.
Thus, if the Commonwealth enters a nolle
prosequi of that indictment, the circuit
court retains jurisdiction over the juvenile.

Burfoot, 23 Va. App. at 43 n.2, 473 S.E.2d at 727 n.2 (emphasis
added) .

The nolle prosequi in the instant case did not have the same
effect as it would have if decided under the old statute. Under
the new statute, the circuilt court retains jurisdiction and the
Commonwealth may, as it did, seek new indictments without having
to return to the juvenile court.

For the reasons stated, we affirm the convictions.

Affirmed.



